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PREFACE

THE design of this book is to direct students to the
evolution of constitutional government from the time
of the declared policy of Henry I. towards his subjects to
the present day. Its broader purpose is stated in detail in
the Introduction, but a few brief words of explanation and
acknowledgments of criticism and assistance give occasion
for this Preface.

The following chapters are the result of informal lectures
given before my classes at the State Normal School in Lowell,
Massachusetts, where we have for several years followed a
course of study in Constitutional History (as given in the
Outlines in the Appendix of this volume). In preparing stu-
dents for the profession of public school teaching, I have
deemed it wise to impress them with the underlying prin-
ciples of citizenship and government, and to prove to them
that the love of liberty is a noble inheritance of the past.

In the special study of these written bulwarks of our
freedom my aim has been to further the interest in original
documents by comparing the details of the different articles,
by discussing their bearing, by pointing out the development
of constitutional history, and by noting the evolution of one
document of liberty from the preceding ome. The book
makes no pretensions to exhaustive exposition, either of the
documents discussed or of the critical material cited. It
is meant as an aid to teacher and pupil whose time for his-
torical research is limited, and it is but suggestive of the
possibilities of further intensive study.
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viii PREFACE

The outline on Constitutional History has served its pur-
pose with my own classes, and in the ninth grade of our
grammar department of the Practice School it is used as the
basis for more detailed work. The fact that a large majority
of the pupils who are to be benefited by public instruction
finish their technical education with the last year in the
grammar schools makes it imperative that a course in Ameri-
can institutions and politics be presented which shall make
intelligible to them the great race movement of which they
are an integral part.

At the same time that I offer this work to my fellows in
the profession, I beg to acknowledge my gratitude to those
friends who have assisted me with aid, advice, and criticism.
Professor Albert Bushnell Hart, of Harvard University,
Cambridge, and Judge Samuel P. Hadley, of Lowell, Mass,,
have guided me materially in my research for contempora-
neous and latter-day comments. Mr. Henry A. Clapp, of the
Supreme Court of Massachusetts, has given most generously
of his time in making translations from certain Latin texts.
The Hon. James O. Lyford, naval officer of customs, Boston,
Mass., has added to the varied suggestions and services of
years by following the work of the outline with ecritical
interest. I am indebted to the Librarians of the Harvard
Library, Massachusetts State Library, and the Lowell City
Library for their courteous liberality in the use of books.

I take this opportunity to thank the various authors and
publishers of copyright works from which material has been
drawn, for permission to reprint the passages desired. The
full titles of these works, with publishers’ names, are given
in Appendix D at the end of this volume.

MABEL HILL.

LowzeLr, Mass., November, 1900.
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LIBERTY DOCUMENTS

CHAPTER I

CORONATION OATH AND CHARTER
OF HENRY L (1101)

SUGGESTIONS

Tris Charter was published by Henry I. on his accession to the
Crown. Copies were despatched to the several counties and depos-
ited in the principal monasteries. The Charter is in form an ampli-
fication of his Coronation Oath, the exact words of which are found
in the form used at the Coronation of King Ethelred II. [678-1016].

Before reading the Coronation Oath and Charter of Liberties of
Henry 1. the elementary history of Teutonic migration should be
examined critically, and the causes which led the Teuton to settle in
Britain should be noted.

The partial amalgamation of the Teutonic people with the Celtic
aborigines in Britain during the period of the Heptarchy; the strong
characteristics of love of liberty and freedom of government which
mark the race throughout its political history, and which are dis-
coverable in their primitive institutions; the development of the land
tenure ; and the feudal system as individualized by William I. in
organizing Norman rule in England ; — each of these essential histor-
ical conditions must be examined before this document and Henry’s
policy can be fully understood.

The charter itself demands attention before other documents can be
considered, because it contains, though possibly unnoticeable at the
first reading, the great doctrine of the future — the equality in rights
of freemen.

For Topics covering such expository reading note Essentials in
Early Teutonic History, Appendix A.

DOCUMENTS
The Coronation Oath (1100)

In the name of Christ I promise these three things Willlam
to the Christian people over whom I rule. In the %}1&}‘;'55’;“
first place that I will endeavour and use all material transllted by
means in order that the Church of God and all the gf” Clerk
people of Christ may enjoy a true peace under our su“pl}'nd e{-
government for all time; next, that I will interdict of Mass. (1900)

1
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2 HENRY I’S CHARTER (Cm. I

robbery and all forms of injustice; third, that in all
judicial proceedings I will advance justice and
mercy, in order that to me and you the gracious
and merciful God may extend his mercy.

The Charter of Henry 1. at his Coronation (1101)

The Statutes In the year of the Incarnation of our Lord one
, ;ﬁ:m thousand one hundred and one. Henry, son of
edby Henry King William, after the death of his brother Wil-
A U)-P?- liam, by the grace of God King of the English, to
n form an  all the faithful sends greeting.

3?’3}5&;‘:‘;‘1 1. Know ye that I have been, by the mercy of
nant made God and by the barons in council, ecrowned king of
by the king this same kingdom of all England; and since the

,lﬂ:;‘l,;c::?f,_ kingdom has been oppressed by unjust exactions I,
Thie Is the  through the fear of God and the love I have to-
;’.’;‘,".};ﬂi’_“ wards youn, do in the first place make free the holy
ment durinf church of God, so that I will neither sell nor put to
’l';:nr:}' °" rent, nor upon the death of an archbishop or of a
See Magna bishop or of an abbot will I accept anything from
Charta, ! the demesne of the church or from its men until
& successor has taken the place. And all evil
customs by which the kingdom of England has
been unjustly oppressed I will do away with, —
E“Hﬁ;n“:]“ which evil customs I herein indicate:
Charta,Art.it 2. If any one of my barons, or of my earls, or
“Men ™ of any other vassal who hold their estates of me
:::{f;?{m shall die, his heir shall not redeem his land as he
charter did in the time of my brother, but shall relieve

&-:i‘x?:p:;;?j‘-h said land by just and lawful reiiets.. In lilsa

ents.” manner the men of my barons shall relieve their
Rlilef,"ia lands from those of whom they hold, by a just and

?-g:é;n& the lawful relief.

kingbythein- 8. And if any of my barons, or of any other of

fx‘;:'ni:nfdﬁfl: my men, shall wis!;\ to.give in marriage his daug_ht,er,

sion into an or his sister, or his niece or other female relations,

Inheritance. Jot him consult me in the matter; but neither will
This was de- . . : S
manded by I receive anything from him for the permission nor

1101] TEXT 8

will T forbid him to give her in marriage unless he Emmr; I;adu
shall wish to join her to one of my enemies. And oig..~ P'ES
if upon the death of a baron, or of any other of the promise
my men, a daughter shall survive as his heir I will l:err:‘:r:d;la
give her in marriage with her lands, after taking the equitable
counsel of my barons. And if, upon the death {id custom
of a man, his wife shall survive and shall be cruel exac-
without children she shall have her dowry and fons made
right to marry, and I will not give her in mar- of Wm. [_g“
riage to any husband except in accordance with ;‘frrm 11
her wish. - - . see Mg'a

4, If a wife with children shall survive her hus- Charta,

band, such a one shall have her dowry and right to Art- viil.
marry whilst she properly preserves her relation (to
the king as lord paramount), and I will not give
her in marriage except in accordance with her wish.
And the guardian of the estate and the children
shall be either the wife or some one of the near
kindred who ought justly so to be. And I direct
that my barons conduct themselves in like manner
towards the sons, daughters, or wives of their
men.

5. The common ¢ribute for mintage which was *“ Common
collected through cities and counties and which was ?::’;:ﬁ ':.m)
not known in the time of King Edward, this shall wu;p’;y_
not be from henceforth, and I altogether forbid it. ment by the
If any one, whether an officer of the mint or another, ;'::E,::'}_’;:_
be taken with falee money about him, let due justice preciation or
be done in the matter, 22;;“:"'

6. All suite and dues which were owing to my
brother I forgive, excepting my just reuts, and
excepting those which were agreed upon for the
inheritances of others or for those properties which
more justly pertained to others. And if any one
has agreed to give anything on account of his own
inheritance, that I forgive, together with all reliefs
which were agreed to be given for actual
inheritances.
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4

See Magna
Charta, Art.

xxvil

The only un-
popular
clause in

the charter.

William I.

Edward the
Confessor,
1042,

This article
is really in-
tended to

protect the

HENRY I'S CHARTER [Ca. 1

7. And if any of my barons or feudal dependents
shall fall sick, according as he shall give away or
shall arrange to give away his money, I concede
that it shall be given. But if, prevented by military
service or physical infirmity, he shall not give away
his money or arrange to give it, his wife or children
or relatives and lawful heirs shall divide it up for
the good of his soul as shall seem best to them.

8. If any of my barons or feudal dependents
shall incur a forfeiture, he shall not give surety in
the way of an arbitrary mulct of money as he did in
the time of my father or my brother, but according
to the mode of forfeiture he shall make reparation
as he would have made it before my father's time,
in the time of my other predecessors. But if he
shall have been convicted of treason or an infamous
crime, as shall be just so he shall make reparation.

9. All murders previous to the day of my coro-
nation I pardon, and for those which shall be
committed henceforth just reparation shall be made
according to the law of King Edward.

10. The forests I have, with the general consent
of my barons in council, retained in my own posses-
sion as my father held them.

11. To soldiers who hold their lands by knightly
service I give such lands as of my own gift, all arable
portions of the same to be free from all amercement
and other burdens, that as they are thus substantially
relieved they may keep themselves well furnished
both with horses and arms for my service and the
defence of my kingdom.

12. I establish and henceforth undertake to
maintain a firm peace in all my kingdom.

18. I give back to you the law of King Edward,
with those emendations which my father with the
council of his barons made upon it.

14. If any one has taken aught from my property
or the property of another since the death of my
brother William, let it all be restored at once with-

1185-1285] CONTEMPORARY EXPOSITION 5

out other amends; and if any one hereafter shall privileges of
retain anything thus taken, he shall make heavy ‘P® People.
restitution above what shall be found to have been

taken. 51 ott.e the few
nesses
compared
with Magna
Charta.
WiTNESSES : — This charter
Maarice bishop of London, gﬂsz‘enﬁwed
2 e
Gt-m.dolf b'tshop, .gd Hgn:;
William bishop elect, IL, :&Pﬂ}n
Henry earl, SETVEL
Simon earl 'aI: ]:ll:a‘t?xlgn
Walter Giffard, ?ﬁ’:mﬁh
Robert de Montfort, founded
Roger Bigot, }.hel.r claim -
Henry de Portous, o
at London when I was crowned. e::.n!., liber-
ties.

CONTEMPORARY EXPOSITION
WILLIAM OF MALMESBURY (1135)

. + « He (Henry) was elected king: though some trifling dis-
sensions had first arisen among the nobility, which were allayed
chiefly through the exertions of Henry, Earl of Warwick. . . .

He immediately promulgated an edict throughout England,
annulling the illegal ordinances of his brother, and of Ranulph;
he remitted taxes; released prisoners; drove the flagitious
from court; restored the nightly use of lights within the palace,
which had been omitted in his brother’s time; and renewed
the operation of the ancient laws, confirming them with his
own oath, and that of the nobility, that they might not be
eluded.

A joyful day then seemed to dawn on the people, when the
light of fair promise shone forth after such repeated clouds of
distress.

WiLLIAM oF MALMESBURY, Chronicles of the Kings of England. (Glles’s
Translation) V. 125.
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6 HENRY 1'S CHARTER [Ca. I

ROGER OF WENDOVER (1235)

To induce them (the barons) to espouse his cause and make
him king, he promised them to revise and amend the laws
by which England had been oppressed in the time of his
deceased brother. To this the clergy and people replied that,
if he would confirm to them by charter all the liberties and
customs which were observed in the reign of the holy King
Edward, they would accede to his wishes and make him their
king. This Henry readily engaged to do, and, confirming the
same by an oath, he was crowned king at Westminster, on
the day of the Annunciation of St. Mary, with the acelamations
of the clergy and people; after which he caused these prin-
ciples to be reduced to writing, to the honour of the holy church

~and the peace of his people. .

There were as many of these charters made as there are
counties in England, and by the king’s orders they were placed
in the abbeys of each county for a memorial.

RoGER oF WENDOVER, Flowers of History. (Giles's Translation) I. 448.

CRITICAL COMMENT
HALLAM (1818)

Nor does the charter of Henry 1., though so much celebrated,
contain anything specially expressed but a remission of unrea-
sonable reliefs, wardships, and other feudal burdens. It pro-
ceeds, however, to declare that he gives his subjects the laws
of Edward the Confessor, with the emendations made by his
father with consent of his barous. . . .

The people had begun to look back to a more ancient stand-
ard of law. The Norman eonquest, and all that ensued upon
it, had endeared the memory of their Saxon government. Its
disorders were forgotten, or rather were less odious to a rude
nation, than the coercive justice by which they were afterward
restrained. Hence it became the favourite ery to demand the
laws of Edward the Confessor; and the Normans themselves,
as they grew dissatisfied with the royal administration, fell into

1818-1895] CRITICAL COMMENT 7

these English sentiments. But what these laws were, or more
properly, perhaps, these customs, subsisting in the Confessor’s
age, was not very distinctly understood.

So far, however, was clear, that the vigorous feudal servi-
tudes, the weighty tributes upon poorer freemen, had never
prevailed before the conquest. In claiming the laws of Edward
the Confessor, our ancestors meant but the redress of griev-
ances which tradition told them had not always existed.

HENRY HALLAM, Europe During the Middle Ages. 1. 340.

STUBES (1873)

The understanding to govern well was made not only with
the archbishop as the first constitutional adviser of the crown,
but with the whole nation; it was embodied in a charter
addressed to all the faithful, and attested by the witan who
were present, the paucity of whose names may perhaps in-
dicate the small number of powerful men who had as yet ad-
hered to him. . . . The form of the charter forcibly declares
the ground which he was taking. . . . Perhaps the most sig-
nificant articles of the whole document are those by which he
provided that the benefit of the feudal concessions shall not be
engrossed by the tenants in chief: ¢in like manner shall the
men of my barons relieve their lands at the hand of their lords
by a just and lawful relief.”

WiLLiam Stusss, Constitutional History of England. 1. 330,

J. R. GREEN (1874)
Henry’s charter is important, not merely as the direct pre-
cedent for the Great Charter of John, but as the first limitation
which had been imposed on the despotism established by the
conquest.
J. R. GreeN, Short History of the English People. Chap. IL, Sec. V1., p. 91.

POLLOCK AND MAITLAND (1895)

During the whole Norman period there was very little legis-
lation. . . . It seems probable that Rufus set the example of
granting charters of liberties to the people at large. In 1093,
sick and in terror of death, he set his seal to some document

Hill, Mabel and Hart, Albert Bushnell. Liberty Documents. New York/ London/ Bombay: Longmans, Green, and Co. (1901). Notin
copyright.

Book digitized by Google from the library of Harvard University and uploaded to the Internet Archive by user tpb.

found at www.archive.org/details/libertydocument02hartgoog

11



8 HENRY I'S CHARTER [Cr. I

that has not come down to us. Captives were to be released,
debts forgiven, good and holy laws maintained. . . . Henry at
his coronation, compelled to purchase adherents, granted a
charter full of valuable and fairly definite concessions. He
was going back to his father’s ways. (William I.) . . . Above
all the laga Eadwardi as amended by William I. was to be

restored.
PorLrock AND Marrvanp, History of English Law. 1. 73.

RANSOME (1896)

Henry’s charter is a very important document, for it shows us
what were the chief grievances of which nobles and clergy com-
plained, and the way in which they might be remedied.

Crrir Ransour, Advanced History of England. 112.

GARDINER (1895)

The charter of Heory I., which had been produced at St.
Paul's the year before (1213), was again read, and all present
swore to force John to accept it as the rule of his own
government. . . .

Magna Charta, or the Great Charter, as the articles were
called after John confirmed them, was won by a combination
between all classes of freemen, and it gave rights to them all.

8. R. Garoingr, Student’s History of England. 181.

1215]) MAGNA CHARTA— TEXT 9

CearTER II
MAGNA CHARTA (1215)

SUGGESTIONS

Tris Charter, signed by King John, June 15th, 1215, was the result of
the struggle between the king and the barons. Through the winter
of 1215, the barons had presented themselves in arms before the
king, and preferred their claims —a resumption of the old English
customs and common law, against which the king was openly de-
fiant. At Easter the barons again renewed their demands. London,
Exeter, Lincoln — one by one — ecity and county joined the barons
in defiance of the king. Unconditional submission followed the dis-
cussion of the document ; it was agreed upon and signed in a single
day. Ome copy of it still remains in the British Museum.

As Magna Charta forms the basis of all later English and American
written statements of free institutions, the document as a whole should
be read with care, although many of its articles have ceased to have a
direct relation with present history, Each article illuminates the legal
and constitutional status of the thirteenth century, and should be
examined with that point in mind. Articles 36, 39, and 40, the two
fundamental principles of all later constitutional government, should
be committed to memory, since they are many times referred to
throughout this volume.

For Outlines and Material, see Appendix A.

DOCUMENT
Magna Charta (1315)

Tae Grear CHARTER oF KiING JOHN, GRANTED JUNE 15,
A. D. 1215.

John, by the Grace of God, King of England, The Statutes
Lord of Ireland, Duke of Normandy, Aquitaine, ‘ﬁf‘ trane. -
and Count of Anjou, to his Archbishops, Bishops, literated
Abbots, Earls, Barons, Justiciaries, Foresters, from E.S.
Sheriffs, Governors, Officers, and to all Bailiffs, and (1858)?
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10 MAGNA CHARTA [Cu. IX | 3015 TEXT 11

his faithful subjects, greeting. Know ye, that we, 2. We also have granted to all the freemen of Reliefs: seo
in the presence of God, and for the salvation of our our kingdom, for us and for our heirs for ever, all cm l’l ';n
soul, and the souls of all our ancestors and heirs, the underwritten liberties, to be had and holden by IL .
and unto the honour of God aud the advancement | ¢hem and their heirs, of us and our heirs for ever: 5
of Holy Church, and amendment of our Realm, by If any of our earls, or barons, or others, who hold 2
advice of our venerable Fathers, Stephen, Arch- of us in chief by military service, shall die, and at
bishop of Canterbury, Primate of all England and the time of his death his heir shall be of full age,
Cardinal of the Holy Roman Church; Heary, Arch- and owe a relief, he shall have his inheritance by
bishop of Dublin; William, of London Peter, of the ancient relief — that is to say, the heir or heirs Earl's or
Winchester; Jocelin, “of Bath and Glaato"'ﬁury, of an earl, for a whole earldom, by a hundred m“e;: s o0
Hugh, of Lincoln; Walter, of Worcester ; William, pounds; the heir or heirs of a baron, for a whole Knight's
of Coventry ; Benﬂxct of Rochester — Bishops : barony, by a hundred pounds; the heir or heirs of a relief, £5.
of Master Pandulph, Sub-Deacon and Familiar of knight, for a whole knight’s fee, by a hundred shil-
our Lord the Pope ; Brother Aymeric, Master of the lings at most; and whoever oweth less shall give
Note the Knights-Templars in England; and of the noble less, according to the ancient custom of fees.

cgrmii:} the Fersons, William Marescall, Earl of Pembroke; 8. But if the heir of any such shall be under age, Wardship:
baronage  William, Earl of Salisbury; William, Earl of and shall be in ward, when he comes of age he shall 5 gg“"’ >
::l&wleen& 1101 Warren ; William, Earl of Arundel; Alan de Gal- have his inheritance without relief and without fine. Art. III.

loway, Constable of Scotland; Warin FitzGerald, 4. The keeper of the land of such an heir being

Peter FitzHerbert, and Hubert de Burgh, Sen- under age, shall take of the land of the heir none

eschal of Poitou ; Hugh de Neville, Matthew Fitz- but reasonable issues, reasonable customs, and

Herbert, Thomas Basset, Alan Basset, Philip of reasonable services, and that withoit destruction <=
Albiney, Robert de Roppell, John Mareschal, John | and waste of his men and his goods; and if he
FitzHugh, and others, our liegemen, have, in the commit the custody of any such lands to the sheriff,
first place, granted to God, and by this our pres- | or any other who is answerable to us for the issues of
ent Charter confirmed, for us and our heirs for the land, and he sbhall make destruction and waste

ever: of the lands which he hath in custody, we will take

The Church: 1. That the Church of England shall be free, and of him amends, and the land shall be committed to

e Henry = phave her whole rights, and her liberties inviolable; two lawful and discreet men of that fee, who shall
.’s Charter, 5 A s .

Art. L and we will have them so observed that it may answer for the issues to us, or to him to whom we

! appear thence that the freedom of elections, which shall assign them; and if we sell or give to any one

is reckoned chief and indispensable to the English the custody of any such lands, and he therein make

\ Church, and which we granted and confirmed by our destruction or waste, he shall lose the same custody,

Charter, and obtained the confirmation of the same which shall be committed to two lawful and discreet
from our Lord the Pope Innocent III., before the men of that fee, who shall in like manner answer to

discord between us and our barons, was granted of us as aforesaid.

mere free will; which Charter we shall observe, and 5. But the keeper, 8o long as he shall have the

we do will it to be faithfully observed by our heirs custody of the land, shall keep up the houses, parks, 2’
for ever. warrens, ponds, mills, and other things pertaining
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12 MAGNA CHARTA [Cr. II
to the land, out of the issues of the same land; and
shall deliver to the heir, when he comes of full age,
his whole land, stocked with ploughs and carriages,
according as the time of wainage shall require, and
the issues of the land can reasonably bear.

6. Heirs shall be married without disparagement, L
and so that before matrimony shall be contracted,
those who are near in blood to the heir shall have
notice.

7. A widow, after the death of her husband, shall
forthwith and without ditficulty have her marriage
and inheritance; nor shall she give anything for her
dower, or her marriage, or her inheritance, which
her husband and she held at the day of his death;
and she may remain in the mansion house of her
husband forty days after his death, within which
tine her dower shall be assigned.

8. No widow shall be distrained to marry herself, -
80 long as she has a mind to live without a husband ;
but yet she shall give security that she will not
marry without our asseut, if she hold of us; or
without the consent of the lord of whom she holds,
if she hold of another.

9. Neither we nor our bailiffs shall seize any

See Henry
I.'s Charter,
Art. 111

land or rent for any debt so long as the chattels

of the debtor are sufficient to pay the debt; nor
shall the sureties of the debtor be distrained so
long as the principal debtor has sufficient to pay
the debt; and if the principal debtor shall fail in
the payment of the debt, not having wherewithal
to pay it, then the sureties shall answer the debt;
and if they will they shall have the lands and rents
of the debtor, until they shall be satisfied for the
debt which they paid for him, unless the principal
debtor can show himself acquitted thereof against
the said sureties.
10. If any one have borrowed anything of the -
E‘;’;:‘l‘;n gs. Jews, more or less, and die before the debt be
men: this is satisfied, there shall be no interest paid for that

The Jews

1215] TEXT 13

debt, so long as the heir is under age, of whomso- the n-
ever he may hold; and if the debt falls into our Jgigosion
hands, we will only take the chattel mentioned in against Jews.
the deed.

11. And if any one shall die indebted to the >
Jews, his wife shall have her dower and pay
nothing of that debt; and if the deceased left .
children under age, they shall have necessaries
provided for them, according to the tenement of
the deceased; and out of the residue the debt shall
be paid, saving, however, the service due to the
lords, and in like manner shall it be done touching
debts due to others than the Jews.

12. NO BCUTAGE OR AID SHALL BE IMPOSED IN -

OUR EINGDOM, UNLESS BY THE GENERAL COUNCIL OF 3

OUR KINGDOM; except for ransoming our person,

making our eldest son a knight, and once for

marrying our eldest daughter; and for these there

shall be paid no more than a reasonable aid. In Note the
like manner it shall be concerning the aids of the liberty given
City of London. ko Landom.

13. And the City of London shall have all its
ancient liberties and free customs, as well by land
as by water; furthermore, we will and grant that
all other cities and boroughs, and towns and ports,
shall have all their liberties and free customs. &

14. AND FOR HOLDING THE GENERAL COUKCIL OF The aids
THE KINGDOM CONCERNING THE ASSESSMENT OF AIDS, 522?;5{{3"
EXCEPT IN THE THREE CASES AFORESAID, AND FOR time to the
THE ASSESSING OF SCUTAGES, WE SHALL CAUSBE TO Barons

gained them
BE SUMMONED THE ARCHBISHOPS, BISHOFS, ABBOTS, fhis clause,
EARLS, AND GREATER BARONS OF THE REALM, SIN- and became
GLY BY OUR LETTERS. AND FURTHERMORE, WE i}‘;h:;:n"é
SHALL CAUSE TO BE SUMMONED GENERALLY, BY OUR Ary represen-
SHERIFFS AND BAILIFFS, ALL OTHERS WHO HOLD 'ﬁ:‘l‘l’:‘e ';1,
OF US IN CHIEF, FOR A CERTAIN DAY, THAT IS TO Commons.
SAY, FORTY DAYS BEFORE THEIR MEETING AT LEAST,
AND TO A CERTAIN PLACE; AND IN ALL LETTERS OF
SUCH BUMMONS WE WILL DECLARE THE CAUSE OF
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14 MAGNA CHARTA [Cr. 1K
Note the  SUCH SUMMONS. AND, SUMMONS BEING THUS MADE,
g‘;‘;‘:‘:;f THE BUSINESS SHALL PROCEED ON THE DAY AP-
ment: — POINTED, ACCORDING TO THE ADVICE OF SUCH AS

An h;":dl' SHALL BE PRESENT,
:{p'b;“d SUMMONED COME NOT.
to summon 15. We will not for the future grant to any one
:n:i,cﬁ:;,“él;: that he may take aid of his own free tenants, unless
of the whole to ransom his body, and to make his eldest son a
knight, and once to marry his eldest daughter; and
for this there shall be only paid a reasonable aid.

ALTHOUGH ALL THAT WERE

Services. 16, No man shall be distrained to perform more
service for a knight's fee, or other free tenement,
than is due from thence.

The Ct. of 17. Common pleas shall not follow our court,

Com. Pleas byt shall be holden in some place certain.
met at West-
minster from
this time on.

Novel dis- 18. Trials upon the Writs of Novel Disseisin,
seisin =dis- and of Mort d’ancestor, and of Darrein Present-
poasession.

5 ment, shall not be taken but in their proper coun-
g‘ﬁ?’é“d:.".‘f* ties, and after this manner: We, or if we should
of the ances- be out of the realm, our chief justiciary, will send
tor; that is, PP -

two justiciariee through every county four times
disputed suc- a year, who, with four knights of each county,
cesslon o ,pogen by the county, shall hold the said assizes

land.
D‘:ﬂ.empm_ in the county, on the day, and at the place ap-

19. And if any matters cannot be determined
on the day appointed for holding the assizes in
Ol-hel'izi-!b- each county, so many of the knights and free-
::,‘nr:' he d]:t. holders as have been at the assizes aforesaid shall
a certain stay to decide them as is necessary, according as
:ﬂ“&‘:gem there is more or less business.
they sit with
the Justice.
* Assisa ’ or

* Assize’ is

assembly of
knights or

TEXT 15

also taken
for the court,
20. A freeman shall not be amerced for a small Et]‘:ﬁzit::':
offence, but only according to the degree of the writs of As-
offence; and for a great crime according to the a‘k‘ezfﬁ
heinousness of it, saving to him his contenement; These as-

and after the same manner a merchant, saving to ;me'ﬁoueh
him his merchandise. @ And a villein shall were not an-

amerced after the same manner, saving to him his nulled until
wainage, if he falls under our mercy; and none saeul'iég?;r-

of the aforesaid amerciaments shall be assessed 1.'s Charter,
but he oath of hon i o Art. VIII,
N by the onest men in the neighbour bl oy
UUd- ment :
“That by
which a per-
son subsists
and which is

1215]

21. Earls and barons shall not be amerced Clauses 20-

but by their peers, and after the degree of the ?rll;gd:der:n
offence.

prevent ty-
nnnicalt’

22. No ecclesiastical person shall be amerced extortions.
for his lay tenement, but according to the propor-
tion of the others aforesaid, and not according to
the value of his ecclesiastical benefice.

23. Neither a town nor any tenant shall be dis- Distrained =
trained to make bridges or embankments, unless compelled.
that anciently and of right they are bound to do it.

24. No sheriff, constable, coroner, or other our This article

bailiffs, shall hold ** Pleas of the Crown.” marks an era
in history of
criminal law
by securing
trial of all
serious
crimes before
King’s

25. All counties, hundreds, wapentakes, and
trethings, shall stand at the old rents, without any
increase, except in our demesne manors,
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Usually one
third to the
wife and one
third to the
heirs. See
Henry L's
Charter, Art.
VII.

Confiscation
of the lands
of felons was
not wholly
abrogated
antil 1870.

MAGNA CHARTA [Cu. II

26. If any one holding of us a lay fee die, and
the sheriff, or our bailiffs, show our letters patent
of summons for debt which the dead man did owe
to us, it shall be lawful for the sheriff or our bail-
iff to attach and register the chattels of the dead,
found upon his lay fee, to the amount of the debt,
by the view of lawful men, so as nothing be re-
moved until our whole clear debt be paid; and the
rest shall be left to the executors to fulfil the testa-
ment of the dead; and if there be nothing due from
him to us, all the chattels shall go to the use of
the dead, saving to his wife and children their
reasonable shares.

27. If any freeman shall die intestate, his chat-
tels shall be distributed by the hands of his nearest
relations and friends, by view of the Church, saving
to every one his debts which the deceased owed
to him.

28. No constable or bailiff of ours shall take
corn or other chattels of any man unless he pres-
ently give him money for it, or hath respite of pay-
ment by the good-will of the seller.

29. No constable shall distrain any knight to
give money for castle-guard, if he himself will do
it in his person, or by another able man, in case
he cannot do it through any reasonable cause.
And if we have carried or sent him into the army,
be shall be free from such guard for the time he
shall be in the army by our command.

80. No sheriff or bailiff of ours, or any other,
shall take horses or carts of any freeman for car-
riage, without the assent of the said freeman.

81. Neither shall we nor our bailiffs take any
man’s timber for our castles or other uses, unless
by the consent of the owner of the timber.

82. We will retain the lands of those convicted
of felony only one year and a day, and then they
shall be delivered to the lord of the fee.

1215] TEXT 17
38. All kydells (wears) for the time to come To prevent
shall be put down in the rivers of Thames and ll’l'":-e »
Medway, and throughout all England, except upon tiom oo fan
the sea-coast. in public
waters.
The rt
of thiawas to
prevent en-
closures of
common fish-
Ing rights.
These wears

‘‘kettles " or
“ kettle-
nets in
Keut and
Cornwall.

34. The writ which is called preecipe, for the fu- Protection of
ture, shall not be made out to any one, of any tene- :ﬁ‘c"lgo-t:‘;’;‘
ment, whereby a freeman may lose his court. Court baron.

85. There shall be one measure of wine and one
of ale through our whole realm; and one measure
of corn, that is to say, the London quarter; and
one breadth of dyed cloth, and russets, and haber-
jeets, that is to say, two ells within the lists; and
it shall be of weights as it is of measures.

86. NOTHING FROM HENCEFORTH SHALL BE GIVEN The basis of
OR TAKEN FOR A WRIT OF INQUISITION OF LIFE OR ’;::2;{[‘“
LIMB, BUT IT SHALL BE GRANTED FREELY, AND NOT Liberty and
DENIED. 7 forerunner of

Habeas Cor-
pus, 1679.

87. If any do hold of us by fee-farm, or by
socage, or by burgage, and he hold also lands of Socage=
any other by knight’s service, we will not have the {J?Sgnﬂdof
custody of the heir or land, which is holden of jnferior
another man’s fee by reason of that fee-farm, °fﬂt;i° In hus-
socage, or burgage; Nheither will we have the cus- :mr:f
tody of the fee-farm, or socage, or burgage, unless gelivery of
knight’s service was due to us out of the same fee- some small
farm. We will not have the custody of an heir, noT Joyen of the
of any land which he holds of another by knight’s king's own-
service, by reason of any petty serjeanty by which f:;g!p of

2
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18 MAGNA CHARTA [Cu. IT
he holds of us, by the service of paying a knife, an
arrow, or the like.

88. No bailiff from henceforth shall put any man

Law—i.e. to his law upon his own bare saying, without credi-

Bl oath. ble witnesses to prove it.

See the Seal 839, NoO FREEMAN SHALL BE TAKEN OR IMPRISONED,

of the Su-  op pIgsEISED, OR OUTLAWED, OR BANISHED, OR ANY

reme Court
oP nmhu. WAYS DESTROYED, NOR WILL WE PAS8 UPON HIM,

Thl- T NOR WILL WE SEND UPON HIM, UNLESS BY THE LAW-
principle of FUL JUDGMENT OF HIS PEERS, OR BY THE LAW OF
ﬁeﬁym‘lnw THE LAND.

40. WE WILL SELL TO NO MAN, WE WILL NOT
Chlrh, and DENY TO ANY MAN, EITHER JUSTICE OR RIGHT.

;:’redg?;"r‘l’ 41. Al merchants shall have safe and secure
in “ Habeas conduct, to goout of, and to come into England, and

Com“'-"md to stay there and to pass as well by land as by

m‘;db " water, for buying and selling by the ancient and
Creasy the allowed customs, without any unjust tolls; except
- g';;'.’.'“ in time of war, or when they are of any nation at

e Great ~ war with us. And if there be found any such in our
Oh"‘“”' land, in the beginning of the war, they shall be at-
The trading tached, without damage to their bodies or goods,
ﬂ‘:;::‘i“‘ until it be known unto us, or our chief justiciary,

power at this how our merchants be treated in the nation at war

time, with us; and if ours be safe there, the others shall
be safe in our dominions.

42. It shall be lawful, for the time to come, for
any one to go out of our kingdom, and return safely
and securely by land or by water, saving his alle-

See Article giance to us; unless in time of war, by some short

41 space, for the common benefit of the realm, except
prisoners and outlaws, according to the law of the
land, and people in war with us, and merchants who
shall be treated as is above mentioned.

48. If any man hold of any escheat as of the

The return  honour of Wallingford, Nottingham, Boulogne, Lan-
g:‘;o‘:l‘““ caster, or of other escheats which be in our hands,
::ﬁ‘::e o:' and are baronies, and die, his heir shall give no

other relief, and perform no other service to us than

1216] TEXT 19

bhe would to the barom, if it were in the baron’s tenant’s
hand; and we will hold it after the same manner as ﬂ““:’oﬂ:}"_
the baron held it ting felony.
44. Those men who dwell without the forest from Before
henceforth shall not come before our justiciaries of Magna at-
the forest, upon common summeons, but such as are tendance at
impleaded, or as sureties for any that are attached the Forest
for something concerning the forest. eon';g“}':ry
45. We will not make any justices, constables,
sheriffs, or bailiffs, but of such as know the law of
the realm and mean duly to observe it.
46. All barons who have founded abbeys, which
they hold by charter from the kings of England, or
by ancient tenure, shall have the keeping of them,
when vacant, as they ought to have.
47. All forests that have been made forests in
our time shall forthwith be disforested ; and the same
shall be done with the water-banks that have been
fenced in by us in our time,
48, All evil customs concerning forests, warrens,
foresters, and warreners, sheriffs and their officers,
water-banks and their keepers, shall forthwith be in-
quired into in each county, by twelve sworn knights
of the same county chosen by creditable persons
of the same county; and within forty days after
the said inquest be utterly abolished, so as never to
be restored: so as we are first acquainted there-
with, or our justiciary, if we should not be in
England.
49. We will immediately give up all hostages and
charters delivered unto us by our English subjects,
as securities for their keeping the peace, and yleld-
ing us faithful service.
50. We will entirely remove from their bailiwicks
the relations of Gerard de Atheyes, so that for the
futare they shall have no bailiwick in England; we
will also remove Engelard de Cygony, Andrew,
Peter, and Gyon, from the Chancery; Gyon de
Cygony, Geoffrey de Martyn, and his brothers;
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Philip Mark, and his brothers, and his nephew,
Geoffrey, and their whole retinae.

51. As soon as peace is restored, we will send
out of the kingdom all foreign knights, cross-bow-
men, and stipendiaries, who are come with horses
and arms to the molestation of our people.

52. If any one has been dispossessed or de-
prived by us, without the lawful judgment of his
peers, of his lands, castles, liberties, or right, we will
forthwith restore them to him; and if any dispute
arise upon this head, let the matter be decided by
the five-and-twenty barons hereafter mentioned, for
the preservation of the peace. And for all those
things of which any person has, without the lawful
judgment of his peers, been dispossessed or deprived,
either by our father King Henry, or our brother King
Richard, and which we have in our hands, or are
possessed by others, and we are bound to warrant
and make good, we shall have a respite till the term
usually allowed the crusaders ; excepting those things
about which there is a plea depending, or whereof an
inquest hath been made, by our order before we un-
dertook the crusade; but as soon as we return from
our expedition, or if perchance we tarry at home
and do not make our expedition, we will immedi-
ately cause full justice to be administered therein.

53. The same respite we shall have, and in the
same manner, about administering justice, dis-
afforesting or letting continue the forests, which
Henry our father, and our brother Richard, have
afforested ; and the same concerning the wardship
of the lands which are in another’s fee, but the
wardship of which we have hitherto had, by reason
of a fee held of us by knight's service; and for the
abbeys founded in other fee than our own, in which
the lord of the fee says he has a right; and when we
return from our expedition, or if we tarry at home,
and do not make our expedition, we will immediately
do full justice to all the complainants in this behalf,

1215] TEXT

54. No msn shall be taken or imprisoned upon
the appeal of a woman, for the death of any other
than her husband.

55. All unjust and illegal fines made by us, and
all amerciaments imposed unjustly and contrary to
the law of the land, shall be entirely given up, or
else be left to the decision of the five-and-twenty
barons hereafter mentioned for the preservation of
the peace, or of the major part of them, together
with the aforesaid Stephen, Archbishop of Canter-
bury, if he can be present, and others whom he
shall think fit to invite ; and if he cannot be present,
the business shall notwithstanding go on without
him; but so that if one or more of the aforesaid
five-and-twenty barons be plaintiffs in the same
cause, they shall be set aside as to what concerns
this particular affair, and others be chosen in their
room, out of the said five-and-twenty, and sworn
by the rest to decide the matter.

56. 1f we have disseised or dispossessed the
Welsh of any lands, liberties, or other things, with-
out the legal judgment of their peers, either in Eng-
land or in Wales, they shall be immediately restored
to them; and if any dispute arise upon this head,
the matter shall be determined in the Marches by
the judgment of their peers; for tenements in Eng-
land acecording to the law of England, for tenements
in Wales according to the law of Wales, for tene-
ments of the Marches according to the law of the
Marches: the same shall the Welsh do to us and our
subjects.

57. As for all those things of which a Welshman
hath, without the lawful judgment of his peers,
been disseised or deprived of by King Henry our
father, or our brother King Richard, and which we
either have in our hands or others are possessed of,
and we are obliged to warrant it, we shall have a
respite till the time generally allowed the crusaders;
excepting those things about which a suit is de-

Book digitized by Google from the library of Harvard University and uploaded to the Internet Archive by user tpb.

found at www.archive.org/details/libertydocument02hartgoog

21

18



22

There was a
close union
between bar-
onage and
citizens from
1213 to 1217.

The imme-
diate abuses
were easily
swegt aAwaY,
the hostages
restored to
their homes,
the foreign-
ers banished
from the
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pending, or whereof an inquest has been made by
our order, before we undertook the crusade: but
when we return, or if we stay at home without per-
forming our expedition, we will immediately do
them full justice, according to the laws of the Welsh
and of the parts before mentioned.

58. We will without delay dismiss the son of
Llewellin, and all the Welsh hostages, and release
them from the engagements they have entered into
with us for the preservation of the peace.

59. We will treat with Alexander, King of Scots,
concerning the restoring his sisters and hostages,
and his right and liberties, in the same form and
manner as we shall do to the rest of our barons of
England; unless by the charters which we have
from his father, William, late King of Scots, it
ought to be otherwise; and this shall be left to the
determination of his peers in our court.

60. All the aforesaid customs and liberties, which
we have granted to be holden in our kingdom, as
much as it belongs to us, all people of our kingdom,
as well clergy as laity, shall observe, as far as they
are concerned, towards their dependents.

61. And whereas, for the honour of God and
the amendment of our kingdom, and for the better
quieting the discord that has arisen between us and
our barons, we have granted all these things afore-
said; willing to render them firm and lasting, we
do give and grant our subjecta the underwritten
security, namely, that the barons may choose five-
and-twenty barons of the kingdom, whom they think
convenient; who shall take care, with all their
might, to hold and observe, and cause to be ob-
served, the peace and liberties we have granted
them, and by this our present Charter confirmed in
this manner; that is to say, that if we, our justici-
ary, our bailiffs, or any of our officers, shall in any
circumstance have failed in the performance of them

country. But towards any person, or shall have broken through
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any of these articles of peace and security, and the it was less

offence be notified to four barons chosen out of the

five-and-twenty before mentioned, the said four for the con-
trol of a King

are out of the realm, and, laying open the grievance, man could

barons shall repair to us, or our justiciary, if we
shall petition to have it redressed without delay : and

to be out of the realm, if it should not be redressed
by our justiciary within forty days, reckoning from
the time it has been notified to us, or to our jus-
ticiary (if we should be out of the realm), the four
barons aforesaid shall lay the cause before the rest
of the five-and-twenty barons; and the said five-
and-twenty barons, together with the community of
the whole kingdom, shall distrain and distress us in
all the ways in which they shall be able, by seizing
our castles, lands, possessions, and in any other
manner they can, till the grievance is redressed,
according to their pleasure; saving harmless our
own person, and the persons of our Queen and chil-
dren ; and when it is redressed, they shall behave
to us as before. And any person whatsoever in the
kingdom may swear that he will obey the orders of
the five-and-twenty barons aforesaid in the execu-
tion of the premises, and will distress us, jointly
with them, to the utmost of his power; and we give
public and free liberty to any one that shall please
to swear to this, and never will hinder any person
from taking the same oath.

62. As for all those of our subjects who will not,
of their own accord, swear to join the five-and-
twenty barons in distraining and distressing us, we
will issue orders to make them take the same oath
as aforesaid. And if any one of the five-and-twenty
barons dies, or goes out of the kingdom, or is hin-
dered any other way from carrying the things afore-
said into execution, the rest of the said five-and-
twenty barons may choose anotherin his room, at their
discretion, who shall be sworn in like manner as the
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rest. In all things that are committed to the execu-
tion of these five-and-twenty barons, if, when they
are all assembled together, they should happen to
disagree about any matter, and some of them, when
summoned, will not or cannot come, whatever is
agreed upon, or enjoined, by the major part of
those that are present shall be reputed as firm and
valid as if all the five-and-twenty had given their
consent; and the aforesaid five-and-twenty shall
swear that all the premises they shall faithfully ob-
serve, and cause with all their power to be observed.
And we will procure nothing from any one, by our-
selves nor by another, whereby any of these con-
cessions and liberties may be revoked or lessened ;
and if any such thing shall have been obtained, let
it be null and void; neither will we ever make use
of it either by ourselves or any other. And all the
ill-will, indignations, and rancours that have arisen
between us and our subjects, of the clergy and laity,
from the first breaking out of the dissensions be-
tween us, we do fully remit and forgive : moreover,
all trespasses occasioned by the said dissensions,
from Easter in the sixteenth year of our reign till
the restoration of peace and tranquillity, we hereby
entirely remit to all, both clergy and laity, and as
far as in us lies do fully forgive. We have, more-
over, caused to be made for them the letters patent
testimonial of Stephen, Lord Archbishop of Canter-
bury, Henry, Lord Archbishop of Dublin, and the
bishops aforesaid, as also of Master Pandulph, for
the security and concessions aforesaid.

63. Wherefore we will and firmly enjoin, that the
Church of England be free, and that all men in our
kingdom have and hold all the aforesaid liberties,
rights, and concessions, truly and peaceably, freely
and quietly, fully and wholly to themselves and their
heirs, of us and our heirs, in all things and places,
for ever, as is aforesaid. It is also sworn, as well
on our part as on the part of the barons, that all

1285]

the things aforesaid shall be observed in good faith,
and without evil subtilty. Given under our hand,
in the presence of the witnesses above named, and
many others, in the meadow called Runingmede, be-
tween Windsor and Staines, the 15th day of June,
in the 17th year of our reign.

CONTEMPORARY EXPOSITION
ROGER OF WENDOVER (1235)

A. D. 1215, which was the seventeenth year of the reign
of King John; he held his court at Winchester at Christmas
for one day, after which he hurried to London, and took up
his abode at the New Temple, and at that place the above-
mentioned nobles came to him in gay military array, and
demanded the confirmation of the liberties and laws of King
Edward (the Confessor), with other liberties granted to them
and to the kingdom and church of England, as were contained
in the charter, and above mentioned laws of Henry the First;
they also asserted that, at the time of his absolution at Win-
chester, he had promised to restore those laws and ancient
liberties, and was bound by his own oath to observe them. The
king, hearing the bold tone of the barons in making this
demand, much feared an attack from them, as he saw that
they were prepared to battle; he, however, made answer that
their demands were a matter of importance and difficulty, and
he thercfore asked a truce till the end of Easter, that he might,
after due deliberation, be able to satisfy themn as well as the
dignity of his crown. . . .

The barons then delivered to the messengers a paper, con-
taining in great measure the laws and ancient customs of the
kingdom, and declared that, unless the king immediately granted
them and confirmed them under ‘his own seal, they would, by
taking possession of his fortresses, force him to give them
sufficient satisfaction as to their before-named demands. The
archbishop with his fellow-messengers then carried the paper
to the king, and read to him the heads of the paper one by one
throughout. The king, when he heard the purport of these
heads, derisively said, with the greatest indignation, ‘¢ Why,
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26 MAGNA CHARTA [Cu. II

amongst these unjust demands, did not the barons ask for my
kingdom also ? Their demands are vain and visionary, and
are unsupported by any plea of reason whatever.” And at
length he angrily declared with an oath, that he would never
grant them such liberties as would render him their slave.
‘The principal of these laws and liberties, which the nobles
required to be confirmed to them, are partly described above
in the charter of King Henry, and partly are extracted from
the old laws of King Edward, as the following history will
show in due time. . . .

King John, when he saw that he was deserted by almost all,
so that out of his regal superabundamce of followers he scarcely
retained seven knights, was much alarmed lest the barons
would attack his castles and reduce them without dificulty, as

_they would find no obstacle to their doing so; and he deceit-
fully pretended to make peace for a time with the aforesaid
barons, and sent William Marshal, earl of Pembroke, with
other trustworthy messengers, to them, and told them that,
for the sake of peace, and for the exaltation and honour of the
kingdom, he would willingly grant them the laws and liberties
they required ; he also sent word to the barons by these same
‘messengers, to appoint a fitting day and place to meet and
carry all these matters into effect. The king’s messengers
then came in all haste to London, and without deceit reported
to the barons all that had been deceitfully imposed on them ;
they in their great joy appointed the 15th of June for the king to
meet them, at a field lying between Staines and Windsor.
Accordingly, at the time and place pre-agreed on, the king and
nobles came to the appointed conference, and when each party
had stationed themselves apart from the other, they began a long
discussion about terms of peace aund the aforesaid liberties. . . .

At length, after various points on both sides had been dis-
cussed, King John, seeing that he was inferior in strength to
the barons, without raising any dificulty, granted the under-
written laws and liberties, and confirmed them by his charter
as follows.

RoeeEr WENDOVER, Flowers of Ilistory (Giles’s translation, 1849). 1L 304.

1628-1832) CRITICAL COMMENT 27

CRITICAL COMMENT
COKE (1638).

This parliamentary charter hath divers appellations in law.
It is called Magna Charta, not for the length or largeness of
it . . . . but it is called the Great Charter, in respect of
the grent weightiness and weighty greatness of the matter
contained in it in few words, being the fountain of all funda-
mental law ; and therefore it may truly be said of it, that it is
magnuwm in parvo.

Si1z EpwArD Coks, First Institute of the Laws of England. 1, 28,

BURKE (1774)

Magna Charta, if it did not give us originally the House of
Commons, gave us at least a House of Commons of weight and

consequence,
EpuMunp BurkEe, Works. 1l 53.

HALLAM (1818)

As this was the first effort towards a legal government, so

is it beyond comparison the most important event in our
history, except that revolution without which its benefits would
rapidly have been annihilated. . . . It (the Great Charter) is
still the keystone of English liberty. All that has since been
obtained is little more than as confirmation or commentary.
The essential clanses of Magna Charta are those which protect
the personal liberty and property of all freemen by giving
security from arbitrary imprisonment and arbitrary spolia-
tion. . . . From this era a new soul was infused into the
people of England. Her liberties at the best long in abeyance,
became a tangible possession, and those indefinite aspirations
for the laws of Edward the Confessor, were chaoged into a
steady regard for the Great Charter.

Heney Havrram, Eurcpe during the Middle Ages. Chap. VIII. 341-342.

PALGRAVE (1832)
By far the greatest portions of the written or statute laws of
England consist of the declaration, the reassertion, repetition,
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28 MAGNA CHARTA [Ca. IT

or the re-enactment of some older law or laws, either customary
or written, with addition or modifications. The new building
has been raised upon the old ground-work : the institutions of
one age have always been modelled and formed from those of

the preceding, and their lineal descent has never been inter- .

rupted or disturbed.
S1r JAMES PALGRAVE, English Commonwealth. 1. 6.

MACKINTOBH (1832)

Whoever in any future age or yet unborn mnation may ad-
mire the felicity of the expedient which converted the power
of taxation into the shield of liberty, by which discretionary
and secret imprisonment was rendered impracticable, and por-
tions of the people were trained to exercise a larger share of
judicial power than ever was allotted to them in any other
civilized State, in such a manner as to secure, instead of en-
dangering, public tranquillity ; whoever exults at the spectacle
of enlightened and independent assemblies, which, under the
eye of a well informed nation, discuss and determine the laws
and policy likely to make communities great and happy; who-
ever is capable of comprehending all the effects of such in-
stitutions with all their possible improvements upon the mind
and genius of a people, —is sacredly bound to speak with
reverential gratitude of the authors of the Great Charter. To
have produced it, to have preserved it, to have matured it,
constitute the immortal claim of England upon the esteem of
mankind. Her Bacons and Shakespeares, her Miltons and
Newtons, with all the truth which they have revealed, and all
the generous virtue which they have inspired, are of inferior
value when compared with the subjection of men and their
rulers to the principles of justice, if, indeed, it be not mare
true that these mighty spirits could not have been formed ex-
cept under equal laws, nor roused to full activity without the
influence of that spirit which the Great Charter breathed over
their forefathers.

Bir James Mackinrosn, History of England. 1. 221.
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BTUBBS (1873)

The Great Charter closes one epoch and begins another.
On the one hand it is the united act of a nation that has been
learning union; the enunciation of rights and liberties, the
needs and uses of which have been taught by long years of
training and by a short but bitter struggle: on the other hand
it is the watchword of a new political party, the starting-point
of a new contest.

WirLiax Stusss, Constitutional History of England. 1IL 1.

J. B. GREEN (1874)

An island in the Thames between Staines and Windsor had
been chosen as the place of conference: the King encamped on
one bank, while the barons covered the marshy flat, still known
by the name of Runnymede, on the other. Their delegates met
in the island between them, but the negotiations were a mere
cloak to cover John’s purpose of unconditional submission.
The Great Charter was discussed, agreed to, and signed in a
single day. One copy of it still remains in the British Museum,
injured by age and fire, but with the royal seal still hanging
from the brown, shrivelled parchment. It is impossible to gaze
without reverence on the earliest monument of English freedom
which we can see with our own eyes and touch with our own
hands, the great Charter to which from age to age patriots have
looked back as the basis of English liberty. But in itself the
Charter was no novelty, nor did it claim to establish any new
constitutional principles. The Charter of Henry the First
formed the basis of the whole, and the additions to it are for
the most part formal recognitions of the judicial and adminis-
trative changes introduced by Henry the Second. But the
vague expressions of the older charters were now exchanged
for precise and elaborate provisions. The bonds of unwritten
custom which the older graunts did little more than recognize
had proved too weak to hold the Angevins; and the baronage
now threw them aside for the restraints of written law. It is
in this way that the Great Charter marks the transition from
the age of traditional rights, preserved in the nation’s memory
and officially declared by the Primate, to the age of written
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legislation, of Parliaments and Statutes, which was soon to
come. The Church had shown ita power of self-defence in the
struggle over the interdict, and the clause which recognized ita
rights alone retained the older and general form. But all
vagueness ceases when the Charter passes on to deal with the
rights of Englishmen at large, their right to justice, to security
of person and property, to good government. ‘' No freeman,”
ran the memorable article that lies at the base of our whole
judicial system, ‘¢ shall be seized or imprisoned, or dispossessed,
or outlawed, or in any way brought to ruin: we will not go
against any man nor send against him, save by legal judgment
of his peers or by the law of the land.” * To no man will we
sell,” runs another, *‘ or deny, or delay, right or juatice.” The
great reforms of the past reigns were now formally recognized ;
judges of assize were to hold their circuits four times in the
year, and the King’s Court was no longer to follow the
King in his wanderings over the realm, but to sit in a fixed
place. Baut the denial of justice under John was a small danger
compared with the lawless exactions both of himself and his
predecessor. Richard had increased the amount of the scutage
which Henry II. bad introduced, and applied it to raise funds
for his ransom. He had restored the Danegeld, or land tax, so
often abolished, under the new name of * carucage,” had seized
the wool of the Cistercians and the plate of the churches, and
rated moveables as well as land. John had again raised the
rate of scutage, and imposed aids, fines, and ransoms at his
pleasure without counsel of the baronage. The Great Charter
met this abuse by the provision on which our constitutional
system rests. With the exception of the three customary
feudal aids which still remained to the Crown, *‘ no scutage or
aid shall be imposed in our realm save by the Common Council
of the realm; ” and to this Great Council it was provided that
prelates and the greater barons should be summoned by special
writ, and all tenants in chief through the sheriffs and bailiffs,
at least forty days before. . . . But it was less easy to provide
means for the control of a King whom no man could trust, and
a council of twenty-five barons was chosen from the general
body of their order to enforce on John the observance of the
Charter, with the right of declaring war on the King should its

MAGNA CHARTA [Ca. II
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provisions be infringed. Finally, the Charter was published
throughout the whole country, and sworn to at every hundred-
mote and town-mote by order from the King.

J. R. Grexx, Short History of the English People.

1628-1895]

128-130.

BAGEHOT (1872)

Many most important enactments of that period (and the
fact is most characteristic) are declaratory acts. They do not
profess to enjoin by inherent anthority what the law shall in
future be, but to state and mark what the law is; they are
declarations of immemorial custom, not precepts of new duties.
Even in the ** Great Charter ” the notion of new enactments was
secondary, it was a great mixture of old and new; it was a
sort of compact defining what was doubtful in floating custom.

WaLtER BacEHot, English Constitution. 280,

TABWELL-LANGMEAD (1579)

Three great political documents, in the nature of funda-
mental compacts between the Crown and the Nation, stand out
as prominent landmarks in English Constitutional history.
Magna Charta, the Petition of Right, and the Bill of Rights
constitute, in the words of Lord Chatham, *¢ the Bible of the
English Constitution.” In each of these documents whether it
be of the 18th or of the 17th century is observable the common
characteristic of professing to introduce nothing new. Each
professed to assert rights and liberties which were already old,
and sought to redress grievances which were for the most part
themselves innovations nupon the ancient liberties of the people.
In its practical combination of conservative instincts with
liberal aspirations, in its power of progressive development and
self-adaptation to the changing political and social wants of each
successive generation, have always lain the peculiar excel-
lence and at the same time the surest safeguard, of our
Constitution.

The Great Charter of Liberties waa the outcome of a move-
ment of all the freemen of the realm, led by their natural leaders,
the barons. Far from being a ¢ mere piece of class legislation,’
extorted by the barons alone for their own special interests, it
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is in itself a noble and remarkable proof of the sympathy and
union then existing between the aristocracy and all classes of
the commonalty.

J. P. TaswerLL-Laxoueap, Englisk Constitutional History. 85.

MAGNA CHARTA

RUDOLF VON GNEIST (1889)
This charter of liberties differed from those prevalent on the
continent, especially in the fact that the Prelates and vassals
do not think of themselves alone, but also extend the necessary
securities to the classes below them. . . . Magna Charta was
a pledge of reconciliation between all classes. Its existence
and ratification maintained, for centuries, the notion of funda-
mental rights as applicable to all classes, in the consciousness
that no liberties could be upheld by the superior classes for any
length of time, without guarantees of personal liberty for the
humbler also.
RUDOLF VON GNEIST, History of the English Parliament, translated by
A. H. Eeane. 29-103.

POLLOCK AND MAITLAND (1895)

Every one of its brief sentences is aimed at some different
object and is full of future law.

PoLLOCK AND MAITLAND, History of English Law. 1. 150.

GARDINER (1895)

It was a good security if it could be maintained. . . . So
little was John trusted that it was thought necessary . . . to
establish a body of twenty-five, — twenty-four barons and the
Mayor of London, — which was to guard against any attempt
of the king to break his word. . . . In other words, there was
to be a permanent organization for making war upon the king.

GARDINER, Student’s History of England. 183.

RANSOME (1895)
One of the best features of the charter was the way in which

every right granted to a baron was carefully extended to include
the case of the simple freeman. . . . These provisions and many

[Ca. IT
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others which concerned every class of the population form the
substance of the Great Charter, which has ever since been
regarded by Englishmen as the foundation of their liberties.
In later times il took the position in popular esteem which had
hitherto been held by the * laws of Henry I.,” or the ‘ laws of
King Edward,” and has been confirmed over and over again.

CYRIL RaNSOME, Advanced History of England, 176-1T1.
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Caaprrer II1

THE SUMMONS TO PARLIAMENT (1295)

SUGGESTIONS

TaE importance of the “Summons” is chiefly prospective. It takes
a place among documents more famous because it is typical of a large
class of constitutional services.

This summons, together with similar writs, was issued by order of
the Crown. The king had found himself early in 1285 in very diffi-
cult circumstances. In June he issued writs of summons to the mem-
bers of Parliament to meet at Westminster in August; this meeting
lasted but two days, and as no representative of the Commons was
summoned to this assembly, it is more properly styled a session of a
Great Council. No attempt was made in it to raise money, but it
was probably arranged that a grant should be asked for in the next
session. With this in view, writs were issued on the 30th of Septem-
ber to the Ecclesiastical representatives. On the 1st of October, the
writs were issued to the baronage. On the 8rd of Oectober the writs
to the sheriffs are dated; and by these each sheriff is directed to
return two knights elected by the counties, and two citizens or
burghers for each city or borough within his shire.

By such writs of summons a perfect representation of the three
estates was secured, and a parliament constituted, on the model of
which every succeeding assembly bearing that name was formed.

One may well panse at this point to look back upon the Witenage-
mot of the Teutonic system of government and look forward to the
assembly body of the Congress of the United States.

For Outlines and Material, seo Appendix A.

DOCUMENT
S 8 to Parli t (Oct. 3rd, 1295)
Report on The King to the Sheriff of Northamptonshire :
:';u m"' ‘Whereas, in order to make provision of remedies

A.pp i, p. 66, 8gainst the dangers which at this time menace the
realm, we desire to take counsel with the earls,

86

barons, and other noblemen of our kingdom, and bL en-rgoo
for that reason have commanded them to meet us {5003
on the Sunday next after the feast of Saint Martin ;i‘:::l::%g_u‘
in the winter next ensuing, at Westminster, for the tween this
discussing, ordaining and doing of whatsoever may ::’:ﬁ‘:“:m
be best for the obviating of such dangers, ter of Henry
We do hereby firmly command and enjoin you I Art.i.
that there be chosen without delay from the afore- Note M‘f::
said county two knights, and from every city of Ch‘""v
that county two citizens, from every borough two ©
burgesses, all men of superior discretion and ability
in affairs, and that you have them come to us at
the day and place aforesaid;
In order that said knights shall have, in behalf
of themselves and the body of the county aforesaid,
full and sufficient power, and that said citizens and
burgesses shall have, in behalf of themselves and
the body of the cities and boroughs aforesaid both Note the in-
separately and collectively, full and sufficient power, °'°::fn
for doing what shall then be ordained by the com- House of
mon counsel in the premises; 80, that the business Commons.
aforesaid shall in no wise remain unaccomplished
for want of such power.
And have you there the names of the knights,
citizens, and burgesses, and this writ.
Witness the King at Canterbury the third day of
October.

1528-1586) CONTEMPORARY EXPOSITION

CONTEMPORARY EXPOSITION
THOMAS CROMWELL (1523)

Maister Creke, as hertelye as I can [ commende me and in
the same wise thanke you (for your) gentill and louyng leiteres
to me at sundrye tymys sent, and when as I accordinglye haue
not in lykewise remembrid and rescribid it hath been For that
I haue not hade anything to wryt of to your aduauncement.
‘Whom I assure you yf it were in my lyttyl power I coulde be
well contentyd to preferre as ferre as any one man lyuyng.
Bat at this present I being at sum layser entending to re-
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membre and also remanerate the olde acquayntaunces and to
renew our not forgoten sundrye communycacions supposing ye
desyre to know the newes carraunt in thes partyes for it is said
that newes refresshith the spy(rit) of lyfe, wherfor ye shall
onderstonde that bw long tyme I amongst other haue Indured
a parlyament which contenwid by the space of xvij hole wekks
wher we communyd of warre pease stryffe contencyon debatte
murmure grudge Riches pouerte penwrre trowth falshode Jus-
tyce equyte discayte opprescyon Magnanymte act yuyte force
attem praunce Treason murder Felonye consyli . . . and also
how a commune welth myght be edifyed and a(lso) contenwid
within our Realme. Howbeyt, in conclusyon, we hane d(one)
as our predecessors haue been wont to doo, that ys to say, as
well as we myght and lefte wher we begann. Ye shall also
onderstond the Duke of Suthfolke Furnysshyd with a gret
armye goyth ouer in all goodbye haste (whit)her I know not,
when I know I shall aduertyse yow. Whe hane in our parlya-
ment grantyd onto the Kinges highness a ryght large subsyde,
the lyke wherof was neur grantyd in this realme. All your
Jrendes to my knowlage be in good helth and specially they
that ye wott of : ye know what I meace. I thinke it best to
wryt in parables becaus(e) I am in doubt. Maister Vawhan
Fareth well and so doth Maister Munkeaste(r). Maister
Woodall is merye withowt a wyffe and commendyth hym to you:
and so ys also Nycholas Longmede which hath payd William
‘Wilfforde. And thus as well f(are) ye as I woolde myself at
London the xvij daye of August by your Frende to all his

possible power.

THE SUMMONS TO PARLIAMENT [Cam. III

TroMAs CrRUMWELL.

Add: To his (esp)ecial and entyrelye belouyd frende John
Creke be this youyn Bylbowe in Biscaye.

Racver C. Mzrriwy, Life of Thomas Cromwell (MS.), in the College
Office of Harvard University.

the coppy of the Kynges letter
In my herty wyse I recomendeme unto you these shalbe for-
asmoche as the Hynges plesur and comandement ys that Robert
Derknall and John Bryges schulbe electe and chosyn Citezin
or burgesses for that cite by reson wherof my lorde chaun-

1528-1536] CRITICAL COMMENT 87

celer and I by owyr letteres written onto you aduertysed you
therof and ye the same little or nothynge regardynge but
ratther contemny haue closen othyr at your owne wylles and
comandement in that behalfe wherat the kynges highnes dothe
not a lytell marvell wherefore in advoydyng of ferther dys-
plesur, that mygte therby ensue I require you on the kynges
behalfe that notwythstondynge seyd eleccion ye procede to a
new and electe thosse other, accordynge to the tenure of the
former letteres to you dyrectyd for that purpose without faylyng
8o to do as the kynges truste and expecion is in you and as
ye entende to avoide hys highness displesur at your parell and
yf any persone wyll obstynately gaynsay the same I require
you to aduertise me therof that I maye ordre hym as the
kynges plesur shalbe in that case to commande thus fare ye
well at the rolles the viiit day of May.
Your louynge frende,
ToHomas CRUMWELL.

Add: To my ryzth louynge frendes the mayr sheeyffe and
cominaltie of the Cite of Cannterbury and to euery of them.

[This official letter was written by Thomas Cromwell to the
¢ Magistrates " (i. e., Town Council) of Canterbury, May 18,
1536. It is in the MS. Life of Cromwell, cited above.]

CRITICAL COMMENT
HALLAM (1818)

To grant money was therefore the main object of their meet-
ing; and if the exigencies of the administration could have been
relieved without subsidies, the citizens and burgesses might
still have sat at home, and obeyed the laws which a council
of prelates and barons enacted for their government. Baut it
is a difficult question, whether the king and the pcers designed
to make room for them, as it were, in legislation ; and whether
the power of the purse drew after it immediately, or only by
degrees, those indispensable rights of consenting to laws which

they now possess.
¥ Hexrr Hanvam, Middle Ages. 370.

t Altered to this from ** xx.”
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BTUBES (1878)

The design, as interpreted by the result, was the creation
of a national parliament, composed of the three estates, organ-
ized on the principle of concentrating local agency and ma-
chinery in such a manner as to produce unity of national action,
and thus to strengthen the hand of the king, who personified
the nation. This design was perfected in 1295. It was not
the result of compulsion, but the consummation of a growing
policy. Edward did not call his parliament . . . on the spur
of a momentary necessity, or as a new machinery invented for
the occasion and to be thrown aside when the occasion was
over, but as a perfected organization, the growth of which he
had for twenty years been doing his best to guide.

WiLLiax Stusss, Constitutional History of England. 1L 805.

TASWELL-LANGMEAD (1879)

From 1265 to 1295 was a transitionary period: and it is
only from the latter year that we can date the regular and
complete establishment of a perfect representation of the Three
Estates in Parliament. . . . The position of the kingdom was
atill critical, and Edward seems to have felt that he required
to be backed up by the whole nation, supporting him as well
by their common counsel and approval as by a general and
adequate grant of an aid. He accordingly, on the 80th of
September, summoned a parliament to meet at Westminster
in the November following, so constituted as to represent and
have the power to tax the whole nation.

T. P. Taswerr-LaNouzip, English Constitutional History., 200-207,

J. K, HOSMER (1890)

It was in the autumn of 1295 that he (Edward I.) performed
his most memorable act, the last formal step which established
fully the representation of the Commons. . . . The forward
steps which the nation took, sometimes, to be sure, in spite of
him, but sometimes under his guidance, were most momentous.
The Great Charter was again and again confirmed, until it
became as fixed as the hille, in the national life. . . . In 1297,
it was clearly established that there can be no taxation without

1818-1900] 89

representation,—a principle upon which, five hundred years
later, stood the Americans of *76. . . . Parliament, too, stood
forth, a well defined and organized expositor of the national will.

J. K. Hosugr, Anglo-Saxon Freedom. 60, 61.

CRITICAL COMMENT

BOUTMY (1891)

In 1295, the custom of summoning two knights from each
county had become fixed. . . . From that time forward no
Parliament was formally constituted without a summons ad-
dressed to each of these two classes. During the same period
another element had been admitted to the assembly. The
principal towns, those especially which possessed charters,
bhad been convoked in 1265 by Simon de Montfort; thirty
years later a royal ordinance called apon them to send two
inhabitants, citizens, or burgesses, as representatives, and after
that year they received regularly a summons to Parliament.
The year 1295 is therefore a date of capital importance. The
beginning of the fourteenth century found Parliament consist-
ing of all the essentials of a truly national assembly, and
representing even more completely than at the present day
(for certain elements have been lost by exclusion or disuse)
the various components of the English nation.

Eurre Booruy, English Constitution. 65, 66.

FREEMAN (1892)

One may certainly doubt whether Edward, when he sum-
moned a baron to Parliament, meant positively to pledge
himself to summon that baron’s heirs for ever and ever or
even necessarily to summon the baron himself to every future
parliament. The facts are the other way: the summons still
for a while remains irregular. But the perpetual summons,
the hereditary summons, gradually became the rule, and that
rule may in a certain sense be said to date from 1295, the
year from which so many things parliamentary date.

Epwp. FREEMAN, House of Lords, in Fourth Series of Historical Essays. 454.

RANSOME (1896)

In this assembly were represented each of what were be-
ginning to be known as the three estates of the realm, the

Hill, Mabel and Hart, Albert Bushnell. Liberty Documents. New York/ London/ Bombay: Longmans, Green, and Co. (1901). Notin
copyright.

Book digitized by Google from the library of Harvard University and uploaded to the Internet Archive by user tpb.

found at www.archive.org/details/libertydocument02hartgoog



40 THE SUMMONS TO PARLIAMENT [Cm.III

clergy, the nobility, and the commonsalty. . . . Thirty years
had elapsed since the citizens and burgesses had been called
to Simon de Montfort’s convention in 1265. Since then it
had been no uncommon thing to summon knights and burgesses
to parliament, but the exact constitution of the assembly was
by no means definitely settled. . . . This is, therefore, the first
real parliament in which they had ever taken part. . . . The
meeting of the Model Parliament of 1295 was a memorable day
for England, and marks the beginning of a new era of parlia-
mentary government.

CrriL. RansoMs, Advanced History of England. 219, 220,

8. R. GARDINER (1835)

Edward, attacked on two sides, threw himself for support on
the English nation. Towards the end of 1295 he summoned a
Parliament which was in most respects the model for all suc-
ceeding Parliaments. It was attended not only by bishops,
abbots, earls, and barons, by two knights from every shire,
and two burgesses from every borough, but also by representa-
tives of the chapters of cathedrals and of the parochial clergy.

S. R. GARDINER, Student’s History of England. 218,

G. B. ADAMB (1900)

If the burgesses were certain to be admitted into the older
institution there was nothing in that fact or in any other circum-
stance of the time that determined the form and character
which the new institution was to assume, and this was a ques-
tion of vital importance for the future. Upon it depended the
existence of the constitution quite as much as upon the survival
and the broadened significance of the ideas of the Magna
Carta. In this particular the decisive period, the danger
period, was that which extended from 1254 to 1295. We
have a right, I think, to make 1295 the date of the beginning
of Parliament. To be sure there was nothing whatever about
the parliament of 1295 considered by itself alone which indi-
cated that it was to be any more truly the model parliament
than any one of the different experimental forms of the pre-
ceding forty years. It poesessed more of the features of the
curta regis than of a later parliament; the whole question of

1818-1900] CRITICAL COMMENT 41

estates and of organization was sfill unsettled; the struggle
for the supremacy of the new parliament over the survivals of
the old curia regis had still to be fought out in the following
century, but as a historical fact the parliament of 1295 was the
model parliament. The age of experimenting was over. In
all the creative fundamental principles, both of constitution
and of powers, Parliament was in existence as a different thing
institutionally from the old curia regis. The later development
was a perfection of details, an application of established prin-
ciples to a constantly enlarging range of cases, not a work of
new creation.

Geo. B. Apaus, Critical Periods of English constitutional History, in Ameri-
can Historical Review (July, 1900). 656.
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CEHAPTER IV

CONFIRMATIO CHAERTARUM (1207)

SUGGESTIONS

In events which led to this Charter we trace two distinet forces, each
of them the result of accumulating influence, but timed by an extra-
ordinary coincident, through the King’s necessities, the treasury was
utterly drained. King Edward, from sheer want, was driven to tyran-
nous extortion, when planning his second attack on France with the
aid of Flanders. The Church and Baronage alike defied him. Bohun,
Earl of Hereford, and Bigod, Earl of Norfolk, headed the opposition.
Edward found himself powerless to move, and in a burst of feeling
owned that he had taken their substance without due warrant of law.
Still in want of money, he appealed to the barons, but they in turn
demanded redress of grievances and the confirmation of Magna Charta.
In August, Edward proceeded to Ghent, leaving his son, Edward,
Prince of Wales, as Regent. As soon as the King had departed, the
Earls seized the opportunity to press their demands. KEntering the
Exchequer, they peremptorily forbade the Barons there to levy the aid,
the grant of which they asserted had been illegally obtained, until the
charters had been confirmed. Supported by a large military follow-
ing, and backed up by the citizens of London, they were masters of
the situation, and the young Prince and his Council found it necessary
to yield. The Confirmatio Chartarum, which, although a statute, is
drawn up in the form of a charter, was passed on the 10th of October,
1297, in a Parliament at which knights of the shire attended as repre-
sentatives of the Commons, as well as the lay and clerical Baronage.
It was immediately sent over to King Edward at Ghent, and there
confirmed by him on the 5th of November following.

In Confirmatio Chartarum, as in Magna Charta, we find a culmina-
tion of influences bringing about a document which has a vital place in
the organization of all future government. Such charters are ‘¢ the
rallying-point of the oppressed and the offended,” and no student of
American liberty can appreciate intelligently the struggle from 1765
to 1776 without an insight into the historic beginnings of * Tazation
without representation.”

For Outlines and Material, see Appendix A.

TEXT

DOCUMENT
“ Confirmatio Chartarum ” of Edward I. (1a97)

I. Edward, by the grace of God, King of Eng- The Statutes
land, Lord of Ireland, and Duke Guyan, to all those Ef the R"’"‘-
that these present letters shall hear or see, greel:ing tran l.t.ed
Know ye that we to the honour of God and of holy b! ?bl‘llhm
Church, and to the profit of our realm, have granted s,w Char-
for us and our heirs, that the Charter of Liberties ters, 486,
and the Charter of the Forest, which were made by
common assent of all the realm, in the time of King
Henry our father, shall be kept in every point with-
out breach. And we will that the same charters
shall be sent under our seal as well to our justices of The gist of
the forest as to others, and to all sheriffs of shires, Mh’&"“': and
and to all our other officers, and to all our cities of the Char-
throughout the realm, together with our writs in the '»el' of the
which it shall be contained, that they cause the M,_,:l:'hu
foresaid charters to be published, and to declare to article; by
the people that we have confirmed them in all points, ‘P ':3’::_
and that our justices, sheriffs, mayors, and other tive of levy-
ministers which under us have the laws of our land Egu :":"l
to guide, shall allow the said charters pleaded before given up.
them in judgment in all their points; that is to
wit, the Great Charter as the common law, and the
Charter of the Forest according to the Assize of the
Forest, for the wealth of our realm.

II. And we will that if any judgment be given
from henceforth, contrary to the points of the char-
ters aforesaid, by the justices or by any other our The remedy
ministers that hold plea before them against the -.g-tnat il
points of the charters, it shall be undone and holden ment iny n
for nought. e led

III. And we will that the same charters shall be
sent under our seal to cathedral churches throughout
our realm, there to remain, and shall be read before
the people two times by the year. iv. limit the

IV. And that all archbishops and bishops shall mthorltyoi
pronounce the sentence of great excommunication TrCH,
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Articles v.,
vi., and vii.
contain the
essence of
the prlnclple,
“ No taxa-
tion without
representa-
tion.”

of
a ayut.em gy
which taxes

in foreign

CONFIRMATIO CHARTARUM [Ca. IV

against all those that by word, deed, or counsel do
contrary to the foresaid charters, or that in any
point break or undo them. And that the said curses
be twice a year denounced and published by the
prelates aforesaid. And if the prelates or any of
them be remiss in the denunciation of the said sen-
tences, the Archbishops of Canterbury and York
for the time being, as is fitting, shall compel and
distrein them to make that denunciation in form
aforesaid.

V. And for so much as divers people of our realm
are in fear that the aids and tasks which they have
given to us beforetime towards our wars and other
business, of their own grant and goodwill, howso-
ever they were made, might turn to a bondage to
them and their heirs, because they might be at
another time found in the rolls, and so likewise the
prises taken throughout the realm by our ministers;
we have granted for us and our heirs, that we shall
not draw such aids, tasks, nor prises into a custom,
for anything that hath been done heretofore, or that
may be found by roll or in any other manner.

VI. Moreover we have granted for us and our
heirs, as well to archbishops, bishops, abbots, priors,
and other folk of holy Church, as also to earls,
barons, and to all the commonalty of the land, that
for no business from henceforth will we take such
manner of aids, tasks, nor prises, but by the com-
mon consent of the realm, and for the common profit
thereof, saving the ancient aids and prises due and
accustomed.

VII. And for so much as the more part of the
commonalty of the realm find themselves sore grieved
with the maletote of wools, that is to wit, a toll of
forty shillings for every sack of wool, and have made
petition to us to release the same; we, at their re-
quests, have clearly released it, and have granted
for us and our heirs that we shall not take such thing
nor any other without their common assent and good

1297] CRITICAL COMMENT

will ; saving to us and our heirs the custom of wools, trade were
skins, and leather granted before by the commonalty ., "p..
aforesaid. In witness of which things we have ment.
caused these our letters to be made patents. Wit-
ness Edward our son at London, the 10th day of
October, the five and twentieth year of our reign.

And be it remembered that this same charter, in
the same terms, word for word, was sealed in Flan-
ders under the king’s great seal, that is to say, at
Ghent, the 5th day of November in the 25th yearof
the reign of our aforesaid lord the king, and sent
into England.

CONTEMPORARY EXPOSITION

BARTHOLOMEW DE COTTON (1297)

His majesty the King conceded to all who owed him service
and to all holders of twenty measures of land that they should
not be held to go with him into Flanders except for the perform-
ance of promises and of military service due said King.

BartHoLoMEW DE Corron, Historia Anglicana, translated by H. A.
Clapp (1900). 327.

CRITICAL COMMENT
HALLAM (1818)

That famous statute, inadequately denominated the confirma-
tion of the charters, because it added another pillar to our
Constitution, is not less important than the great charter itself.
Hitherto the King's prerogative of levying money. . . . had
passed unquestioned. Some impositions, that especially on the
export of wool, affected all the King’s subjects. It was now
the moment to enfranchise the people, and give that security to
private property which Magna Charta had given to personal
liberty.

HeNrY Harram, Middle Ages, 354.
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46 CONFIRMATIO CHARTARUM [Cu. IV

MACAULAY (1849)

That the King could not impose taxes without the consent
of parliament is admitted to have been, from time immemorial,
a fondamental law of England. It was among the articles
which John was compelled by the Barons to sign. Edward I.
ventured to break through the rule, but able, powerful, and
popular as he was, he encountered an opposition to which he
found it expedient to yield. He covenanted, accordingly in
express terms, for himself and for his heirs, that they would
never again levy any aid without the assent and good will of

the estates of the realm.
Macavray, History of England. 1. 25.

BTUBBS (1873)

The charters were confirmed by inspeximus on the 12th; the
King on the 5th of November at Ghent confirmed both the char-
ters and the new articles. These articles are the summary of the
advantages gained at the termination of the struggle of eighty-
two years, and in words they amount to very little more than
a reinsertion of the clauses omitted from the Great Charter of
John. The “ Confirmatio Cartarum " is one of the most curious
phenomensa of our national history, whether it be regarded as
the result of an occasional crisis, or as the decision, no longer
to be delayed, of a struggle of principles. . . . The forces
which seized that opportunity were ready, and were the result
of a long series of causes and the working of principles which
must sooner or later have made an opportunity for themselves.
Suoch a crisis, if they had separately attempted to bring it
about, might have changed the dynasty, or subverted the
relations of church and state, crown and parliament, but ac-
cepted as it came, it brought about a result singularly in har-
mony with what seems from history and experience to be the
natural direction of English progress.

WiLLiam Sruess, Constitutional History of England. 1L 150, 151.

TASWELL-LANGMEAD (1879)

The ¢ Confirmatio Chartarum,” which, although a statute, is
drawn up in the form of a charter, was passed on the 10th of

47

October, 1297, in a Parliament at which Knights of the Shire
attended as representatives of the Commons, as well as lay and
clerical baronage. . . . The ‘¢ Confirmatio Chartarum ” was not
merely a re-issue of Magna Charta and the Charter of the
Forest, — but the enactment of a series of new provisions in-
tended to deprive the Crown in the future of its assumed right
of arbitrary taxation. . . . The exclusive right of Parliament
to impose taxation, though often infringed by the illegal exer-
cise of prerogative, became from thie time an axiom of the
Constitution.

T. P. TasweLL-LANGMEAD, English Constitutional History. 216, 217,

1818-1889] CRITICAL COMMENT

FRILDEN (1882)

The reign of Edward I. is marked by the admission of the
Commons to Parliament, and by the partial surrender on the
partof the Crown of its claims to arbitrary taxation. In 1297,
Humphrey Bohun, Earl of Hereford, Roger Bigod, Earl of
Norfolk, and Archbishop Winchelsey, representing baronial
and clerical interests, extorted from Edward the Confirmatio
Chartarum.

H. Sr. C. FeiLpeN, Short Constitutional Histary of England. 18,

RUDOLF VON GNEIBT (1889)

This Confirmatio Chartarum, in French and Latin text,
represents, in fact, a fundamental law comparable with Magna
Charta, and to the credit of the Crown in contrast with the
events of 1215. . . . The main point . . . was that the right
constantly contended for since Magna Charta in 1215 of signi-
fying an assent to the taxes, had after a lapse of a century
been at last achieved, and this on a broad footing of the land-
owning classes, which in fact pay them.

Ruporr vox GueisT, History of the Eng. Parliament, translated by A. H
Keane. L 159.

HANNI8 TAYLOR (1889)

Not until eighty years after the issnance of the Great Charter
did the nation finally win, through the Confirmatio Cartarum,
a permanent constitutional guarantee that taxes should never
be imposed by the unaided force of the royal anthority. . . .
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48 CONFIRMATIO CHARTARUM [Cr. IV

In the parliament of 1295 the three estates appeared in per-
son or by representatives : the lay and spiritual baronage repre-
sented themselves, the inferior clergy and the commons, each
as an estate of the realm, appeared through their chosen repre-
sentatives. Two years after the national assembly was thus
constituted, the long struggle of the nation for the right to tax
itself was closed at the end of the ‘‘ Barons’ War " by the Con-
firmatio Cartarum, wherein Edward I. was made to promise
the clergy, the barons and ¢ all the commonalty of the land, that
for no business from henceforth will we tuke such manner of
aids, tasks, nor prizes, but by the common assent of the realm,
and for the common profit thereof, saving the ancient aids and
prizes due and accustomed.”

Hannis TAYLOR, Origin and Growth of the English Constitution. IL 11-13,

1429] LEGAL FORMS AND JURY TRIALS— TEXT 49

CHAPTER V
LEGAL FORMS AND JURY TRIALS (1429)

SUGGESTIONS

TaE Statute 8 Henry VI. 12 is chosen as the type of the many statutes
enacted in the Lancastrian Period. Referred to by Sir John For-
tescue (whose interpretation of the English laws of the fifteenth cen-
tury forms a ruuning commentary upon the government of his day)
this statute seems particularly worthy of place amongst our docu-
ments. This is the earliest mention, in a statute, of the system of
trial by jury — ' Inquest to be taken of lawful men.”

The system of judicature is too technical and too far-reaching to be
developed as a correlation of constitutional government, but it is well
to give a cursory glance at Curia Regis, the Laws of Henry II., and
the growth of Trial by Jury, that the principle of ¢ liberty of the
subject " may here be shown to have a legal as well as a moral sup-
port in the history of Anglo-Saxon government.

Throughout the earlier study, suggested by the topics in the Appen-
dix, the development of the court and trial by jury are constantly
referred to as a basis for research.

For Outlines and Material, see Appendix A.

DOCUMENT
Statutes: 8 Henry VI. Cap. 12 (1429)

No Judgment or Record shall be reversed for any The Statutes
‘Writ, Process, &ec., rased. What Defects in Records :’5 6"“_,:’59[', i,
may be amended by the Judges, and what not. B

Item, our Lord the Kiong had ordained and estab-
lished by the authority of this present parliament,

That for error assigned, or to be assigned, in any
record, process, or warrant of attorney, original Assured dig-
writ or judlicial, panel or return, in any places of :,‘::']Yl ‘;{_‘w':_i"{'
the same rased or interlined, or in any addition,

4
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subtraction, or diminution of words, letters, titles, III. And moreover it is ordained, that if any

or parcel of letters, found in any such record, proc- | record, or parcel of the same writ, return, panel,

ess, warrant of attorney, writ, panel, or return, process, or warrant of attorney in the King's courts

which rasings, interlinings, addition, subtraction, | of chancery, exchequer, the one bench or the other,

or diminution, &t the discretion of the King’s judges or in his treasury, be willingly stolen. taken away,

of the courts and places, in which the said records | withdrawn, or avoided by any clerk, or by other

or process by writ of error, or otherwise, be certi- person, becanse whereof any judgment shall be re-

fied, do appear suspected, no judgment nor record versed ; that such stealer, taker away, withdrawer,

shall be reversed nor adnulled. or avoider, their procurators, counsellors, and abet- Panishment

II. And that the King’'s judges of the courts and tors, thereof indicted, and by process thereupon :ﬂ?;‘:b:;om

places in which auny record, process, word, plea, made thereof duly convict by their own confession, to be felony.
Changesto warrant of attorney, writ, panel, or return, which | or by inquest to be taken of lawful men, whereof
h:dm.di.ihy for the time shall be, shall have power to examine the one half shall be of the men of any court of the
L ul. such records, process, words, pleas, warrants of | same courts, and the other half of other, shall be

attorney, writs, panels, or retarn, by them and their | judged for felons, and shall incur the pain of felony.

clerks, and to reform and amend (in afirmance of (2) And that the judges of the said courts of the

the judgments of such records and processes) all | ome bench or of the other, have power to hear and

that which to them in their discretion seemeth to be | determine such defaults before them, and thereof to

misprision of the clerks in such record, processes, make due punishment as afore is said.

word, plea, warrant of attorney, writ, panel, and IV. Provided always, That if any such record,
Exceptions: Teturn; (2) except appeals, indictments of treason | process, writ, or warrant of attorney, panel, or re-
ac:ﬁ:nl:l‘;'&m and of felonies, and the outlawries of the same, and turn, or parcel of the same, be now, or hereafter
in certain  the substance of the proper names, surnames, and shall be exemplified in the King’s chancery under
cases. additions, left out in original writs and writs of the great seal, and such exemplification there of

Judges’ right
to correct
variance be-

exigent, according to the statute another time made
the first year of King Henry, father to our lord the
King that now is, and in other writs containing
proclamation ; (8) so that by such misprision of the
clerk no judgment shall be reversed nor adnulled.

record inrolled without any rasing in the same place
in the exemplification and the inrollment of the
same, that another time for any error assigned, or
to be assigned in the said record, process, writ,

warrant of attorney, panel, or return, in any letter, (l;c:;:r Soef‘ ll.he

tween rl'acord (4) And if any record, process, writ, warrant of | word, clause, or matter of the same varying, or con-
festeof  Bttorney, return, or panel be certified defective, | trary to the said exemplification and the inrollment,
same. otherwise than according to the writing which thereof | there shall be no judgment of the said records and

remaineth in the treasury, courts, or places from
whence they be certified, the parties in affirmance
of the judgments of such record and process shall
have advantage to alledge, that the same writing is
variant from the said certificate. and that found and
certified, the same variance shall be by the said
judges reformed and amended according to the first
writing.

process reversed nor adnulled.

CONTEMPORARY EXPOSITION
FORTESCUE (1450)
The way of proceeding in civil cases.
Twelve Good and true Men being sworn, as in the Manner
above related, legally qualified, that is, having over and besides
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their Moveables, Possessions in Land sufficient (as was said)
wherewith to maintain their Rank and Station; neither sus-
pected by, nor at Variance with either of the Parties; all of the
Neighbourhood ; there shall be read to them, in English, by the
Court, the (a) Record and Nature of the Plea, at length, which
" is depending between the Parties; and the Issue thereupon
shall be plainly laid before them, concerning the Truth of which,
those who are so sworn, are to certify the Court: Which done,
each of the Parties, by (b) Themselves or their Counsel, in
Presence of the Court, shall declare and lay open to the Jury
all and singular the Matters and Evidences, whereby they think
they may be able to inform the Court concerning the Truth of
the Point in Question; after which each of the Parties has a
Liberty to produce before the Court all such Witnesses as they
please, or can get to appear on their Behalf ; who being charged
upon their Oaths, shall give in Evidence all that they know
touching the Truth of the Fact, concerning which the Parties
are at Issue: And, if Necessity so require, the Witnesses mn.y'
be heard and examined apart, till they shall have deposed all
that they have to give in Evidence, so that what the One has
declared shall not inform or induce another Witness of the same
Side, to give his Evidence in the same Words, or to the very
same Effect. The whole of the Evidence being gone thro’, the
Jurors shall confer together, at their Pleasure, as they shall
think most convenient, upon the Truth of the Issue before them;
with as much deliberation and Leisure as they can well desire,
being all the While in the Keeping of an Officer of the Court,
in a Place assigned them for that Purpose, Lést any One should
attempt by indirect Methods to influence them as to their Opin-
ion, which they are to give in to the Court. Lastly, They are
to return into Court and certify the Justices upon the Truth of
the Issue 8o joined, in the Presence of the Parties (if they please
to be present) particularly the Person who is Plaintiff in the
Cause; what the Jurors shall so certify in the Laws of England,
is called (¢) the Verdict. In Pursuance of which Verdict, the
Justices shall render and form their Judgment. Notwithstand-
ing, if the (d) Party, against whom such Verdict is obtained,
complain that He is thereby aggrieved, He may sue out a Writ
of Attaint, both against the Jury, and also against the Party

LEGAL FORMS AND JURY TRIALS [Cr. V

58

who obtained it: in Virtue of which, if it be found upon the
Oath of (e) Twenty-four Men (returned in Manner before ob-
served, chosen and sworn in due Form of Law, who ought to
have much better Estates than those who were first returned
and sworn) that those, who were the Original Panel and sworn
to try the Fact, have given a Verdict, £ (15), contrary to
Evidence, and their Oath; Every One of the first Jury shall
be (g) committed to the Publick Gaol, their Goods shall be
conflscated, their Possessions seised into the King’s Hands,
their Habitations and Houses shall be pulled down, their Wood-
lands shall be selled, their Meadows shall be plowed up, and
they themselves shall ever thenceforward be esteemed, in the
Eye of the Law, Infamous, and in no Case whatsoever, h (16),
are they to be admitted to give Evidence in any Court of
Record: The Party, who suffered in the former Trial, shall
be restored to every Thing they gave against Him, thro’ Occa-
sion of such their False Verdict: And, who then (tho’ He
should have no Regard to Conscience or Honesty) being so
charged upon his Oath, would not declare the Truth from the
bare Apprehensions and Shame of so Heavy a Punishment, and
the very great Infamy which attends a contrary Behaviour:
And, if perhaps, one or more amongst them should be so un-
thinking or daring, as to prostitute their Character, yet the rest
of the Jurors, probably, will set a better Value on their Repu-
tations than to suffer either their Good Name or Possessions to
be destroyed and seised in such a Manner: (i) Now, is not this
Method of coming at the Truth better and more effectual, than
that Way of Proceeding, which the Civil Laws prescribe? No
one’s Cause or Right is, in this Case, lost, either by Death or
Failure of Witnessea. The (k) Jurors returned are well known ;
they are not procured for Hire; They are not of Inferior Con-
dition ; neither Strangers, nor People of Uncertain Characters,
whose Circumstances or Prejudices may be unknown. The (k)
Witnesses or Jurors are of the Neighbourhood, able to live of
themselves, of Good Reputation and unexceptionable Charac-
ters, not brought before the Court by either of the Parties, but
(1) chosen and returned by a proper Officer, a worthy, disin-
terested and indifferent Person, and obliged under a Penalty to
appear upon the Trial. (k) They are well acquainted with all

1450-1518] CONTEMPORARY EXPOSITION
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the Facta which the Evidences depose, and with their several
Characters. (m) What need of more Words? There is nothing
omitted which can discover the Truth of the Case at Issue,
nothing which can in any Respect be concealed from, or un-
known to a Jury who are so appointed and returned, I say, as
far as it is possible for the Wit of Man to devise.

Sik JoEN FORTESCUE, De Laudibus Legis Anglie. XXVL (civl. 1450).

LEGAL FORMS AND JURY TRIALS (Ca. V

SAINT-GERMAIN (1518)

Doctor. If one of the twelve men of an inquest know the
very truth of his own knowledge, and instructeth his fellows
thereof, and they will in no wise give credence to him, and
thereupon, because meat and drink is prohibited them, he is
given to that point, that either he must assent to them, and give
their verdict against his own knowledge and against his own
conscience, or die for lack of meat, how may the law then stand
with conscience, that will drive an innocent to that extremity, to
be either forsworn, or to be famished and die for want of meat?

Student. I take not the law of the realm to be, that the jury
after they be sworn may not eat nor drink till they be agreed of
the verdict, but truth it is there is 2 maxime and an old custom
in the law that they shall not eat nor drink after they be sworn
till they have given their verdict, without the assent and license
of the justices and that is ordained by the law for eschew-
ing divers inconveniences that might follow thereupon, and that
specially if they should eat or drink at the costs of the parties ;
and therefore if they do contrary, it may be laid in arrest of
the judgment ; but with the assent of the justices they may both
eat and drink, as if any of the jurors fall sick before they be
agreed of the verdict, so sore that he may not commune of the
verdict, then by the assent of the justices he may have meat
and drink, and also such other things as be necessary for him.

CHBISTOPHER SAINT-GERMAIN, The Doctor and The Student. 168.

CRITICAL COMMENT
BLACESTONE'S COMMENTARIES (1765)

The learned judge has displayed much erudition in the
beginning of this chapter to prove the antiquity of the trial by

1765-1884) 65

jury; but the trials referred tfo by the authors there cited, and
even the judicium parium [the judgment of peers] mentioned
in the celebrated chapter of Magna Charta, are trials which
were something similar to that by a jury, rather than instances
of a trial by jury according to the present established form.
The judicium parium seems strictly the judgment of a subject’s
equals in the feudal courts of the king and baroms. And
so little appears to be ascertained by antiquarians respecting
the introduction of the trial in criminal cases by two juries,
that although it is one of the most important, it is certainly one
of the most obscure and inexplicable, parts of the law of Eng-
land. The unanimity of twelve men, so repugnant to all ex-
perience of human conduct, passions, and understandings,
could bardly in any age have been introduced into practice by
a deliberate act of the legislature.

But that the life, and perhaps the liberty and property, of a
subject should not be affected by the concurring judgment of
8 less number than twelve, where more were present, was a law
founded in reason and caution, and seems to be transmitted to
us by the common law, or from immemorial antiquity. The
grand assize might have consisted of more than twelve, yet the
verdict might have been given by twelve or more; and if
twelve did not agree, the assize was afforced, — that is, others
were added till twelve did concur. . . . This was a majority,
and not unanimity. A grand jury may consist of any number
from twelve to twenty-three inclusive, but a presentment ought
not to be made by less than twelve. . . . The same is true also
of an inquisition before the coroner. In the high court of
parliament and the court of the lord high steward a peer may
be convicted by the greater number; yet there can be no
conviction unless the greater number consists at least of
twelve. . . . Under a commission of lunacy the jury was seven-
teen, but twelve joined in the verdict. . . . A jury upon a writ
of inquiry may be more than twelve. In all these cases, if
twelve only appeared, it followed as a necessary consequence
that to act with effect they must have been unanimous. Hence
this may be suggested as a conjecture respecting the origin
of the unanimity of juries, that, as less than twelve — if
twelve or more were present —could pronounce no effective

CRITICAL COMMENT
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56 LEGAL FORMS AND JURY TRIALS [Ca. V

verdict, when twelve only were sworn, their unanimity became
indispensable.

Si1 WiLLian BLacksToN, Commentaries on the Laws of England. 1I1. 376.

GEORGE SPENCE (1846)

The exercise of the control last adverted to on the part of the
judges was the foundation of that system of rules in regard to
evidence which has since constituted so large and important a
branch of the law of England.

The practice of receiving evidence openly at the bar immedi-
ately led to another remarkable result— namely, the great
extension of the duty of an advocate. *‘In earlier times—
upon criminal as well as civil inquiries —the jury after they had
been sworn and merely charged by the court as to the points
at issue, retired to consult together in secret without hearing
either witnesses or counsel at the bar. But now the scene was
totally changed; witnesses were examined and cross-examined
in open court; the floodgates of forensic eloquence were opened,
and full scope given to the advocate to exercise his ingenuity
and powers of persuasion on the jurors, to whose discretion the
power of judging on matters of fact was now intrusted.”

Another important consequence followed — when the jury in
an assize gave or were presumed to give their verdict upon
facts within their knowledge, if they came to a wrong decision
they must usually have been guilty of perjury. When they
became judges of the facts upon evidence, the liability to
attaint would have been as unreasonable and unjust as in the
case of an ordinary jury: it therefore virtually fell into disuse.
Thenceforth the means of correcting error and mistake on the
part of a jury, was left without adequate remedy by the courts
of law until the seventeenth century, when the practice of
granting new trials was introduced, which I shall have occasion
again to advert to in tracing the equitable jurisdiction of the
Court of Chancery (1).

The last change in the institution of jury trial is of compara-
tively modern introduction; it is the limiting the functions of
the jury to that of being judges of fact upon evidence laid
before them. The principles, Mr. Starkie observes, which
warranted this change are obvious; it was found that the
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cause of truth suffered more from the prejudices which the
residence of jurors in the neighbourhood of the disputed fact
were likely to engender, than was gained from knowledge and
means of judging so acquired (2). Other inconveniences arose
from the rules as to the Venue, so that, after various modifica-
tions as to the number of persons from the hundred or vicinage
that were to be put upon the jury by the Stat. 4 & 5 Anne, c.
16, and 24 Geo. II., c. 18, the law requiring jurors to be re-
turned from the vicinage or hundred was abolished in all civil
actions and it was directed that they should be summoned from
the body of the county. By a decision of the Court of Queen’s
Bench in the first year of Queen Anne, it was held that if a
jury gave a verdict of their own knowledge, they ought so to
inform the Court, that they might be sworn as witnesses.
This, and another case in the reign of George 1. put an end to all
remains of the ancient functions of juries as recognitors. The
question, therefore, adds Mr. Starkie, When did the trial by
jury begin? admits of no definite answer, otherwise than by
referring to the different transitions to which allusion has been
made (3).

Georce Spexce, Equitable Jurisdiction of the Court of Chancery. 1. 129,

FORSYTH (1852)

The rise and growth of the Jury system is a subject which
ought to interest not only the lawyer but all who valne the
institutions of England, of which this is one of the most re-
markable, being until recently a distinctive feature of our
jurisprudence. . . . Trial by Jury does not owe its existence
to any positive law: — it is not the creature of an Act of
Parliament establishing the form and defining the functions
of the new tribunal. It arose, as I hope to show, silently and
gradusally out of the usages of a state of society which has
forever passed away. . . . Few subjects have exercised the
ingenuity and baffled the research of the historian more than
the origin of the jury. . . . I believe it to be capable almost
of demonstration, that the English jury is of indigenous
growth, and was not copied or borrowed from any of the
tribunals that existed on the continent. . . .

The first mention of the trial by assise in our existing
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statutes occurs in the Constitutions of Clarendon, a. p. 1164,
where it was provided that if any dispute arose between a
layman and a clerk as to whether a particular tenement was
the property of the church or belonged to a lay fief, this was
to be determined before the chief justiciary of the kingdom, by
the verdict of twelve lawful men. . . . The problem is to dis-
cover what was the origin and constitation of the jurata. . . .

I conclude that, in the earliest times, disputes respecting
lands were decided by the voice of the comwnunity of the
county or hundred, as the case might be, where the parties
lived, that afterwards a select number was substituted for the
whole, who gave their testimony upon oath, and therefore were
called the * jurata;’ and that this suggested to Henry II. and
his councillors the idea of the assise, which was nothing but
the jurata in a technical form, and limited to milites, or knights
who were summoned by a writ of the sheriff in virtue of &
precept from the king. . . .

As the use of juries became more frequent, and the advan-
tages of employing them in the decision of disputes more mani-
fest, the witnesses who formed the secta of a plaintiff began to
give their evidence before them, and, like the attesting wit-
nesses to deeds, furnished them with that information which in
theory they were supposed to possess previously respecting the
cause of quarrel. . . .

In the time of Fortescue, who was lord chancellor in the
reign of Henry VI., with the exception of the requirement of
personal knowledge in the jurors derived from near neighbour-
hood of residence, the jury system had become in all its
essential features similar to what now exists. . . .

In England, the jury and the witnesses were for many years
the same, so that it was only just that they should be punished
if they wilfully gave their evidence, that is their verdict, con-
trary to what they knew to be the truth. And this seems to
have been too common. In the tenth year of the reign of
Henry VI. a petition was presented to the Commons, com-
plaining of the disherisons and injustice committed in assises
and other inquests by perjured jurors, and praying that in a
writ of attaint the plaintif may recover his damages against
the petit jury, and every member thereof, as well as against
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the defendant, and that no juror might serve on an attaint
unless he had an estate of five pounds a year in the county.

WiLLiam Forsrra, History of Trial by Jury. 1-185.

J. R. GREEN (1874)

The Wars of the Roses did far more than ruin one royal
house or set up another on the throne. If they did not utterly
destroy English freedom, they arrested ita progress for more
than a hundred years. They found England, in the words of
Commines, ‘‘ among all the world’s lordships of which I have
knowledge, that where the public weal is best ordered, and
where least violence reigns over the people.” A King of
England — the shrewd observer noticed — ** can undertake no
enterprise of account without assembling his Parliament, which
is a thing most wise and holy, and therefore are these kings
stronger and better served ” than the despotic sovereigns of
the Continent. The English kingship, as a judge, Sir John
Fortescue, could boast when writing at this time, was not an
absolute but a limited monarchy; the land was not a land
where the will of the prince was itself the law, but where the
prince could neither make laws nor impose taxes save by his
subjects’ consent. At no time had Parliament played so con-
stant and prominent a part in the government of the realm.
At no time had the principles of constitutional liberty seemed
8o thoroughly understood and so dear to the people at large.
The long Parliamentary contest between the Crown and the
two Houses since the days of Edward the First had firmly
established the great securities of pational liberty — the right
of freedom from arbitrary taxation, from arbitrary legislation,
from arbitrary imprisonment, and the responsibility of even
the highest servants of the Crown to Parliament and to the
law. But with the close of the struggle for the succession
this liberty suddenly disappears. We enter on an epoch of
constitutional retrogression in which the slow work of the age
that went before it was rapidly undone. Parliamentary life
was almost suspended, or was turned into a mere form by the
overpowering inflaence of the Crown. The legislative powers
of the two Houses were usurped by the royal Council.

J. R. Grexx, Short History of the English People. 289, 290.
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TASWELL-LANGMEAD (1879)

The use of a Jury, both for criminal presentment and civil
inquest, is mentioned for the first time in our statute law in
the Constitutions of Clarendon. The way in which the jury
is therein referred to seems to imply that it had already grown
into general use and favour. When one could be found to
accuse a powerful layman amenable to the Bishop's jurisdic-
tion, the sheriffs, at the Bishop’s request, were directed to
¢« gwear twelve lawful men of the neighbourhood to tell the
truth, according to their conscience,” and the same statute
declared that *‘ by the recognition of twelve lawful men,” the
Chief Justice should decide all disputes as to the lay or clerical
tenure of land.

It was in the Grand Assize (the exact date of which is un-
known) that the principle of recognition by jury, having grad-
ually grown into familiar use in wvarious civil matters, was
applied by Henry II., in an expanded and technical form, to
the decision of suits to try the right to land. It is described
by Glanvill as a Royal boon conferred on the people, with the
counsel and consent of the proceres, to relieve freeholders from
the hardship of defending the title to their lands by the doubt-
ful issue of trial by battle. By the Grand Assize the defend-
ant was allowed his choice between wager of battle and the
recognition (i. e., knowledge) of a jury of twelve sworn knights
of the vicinage summoned for that purpose by the sheriff.

In actions not seeking to determine the absolute right to
land, but dealing with the seisin only (of which the *f assize
of novel disseisin ” was the most important), the sheriff himself
chose twelve knights or freeholders (legales homines) of the
vicinage, who were sworn to try the question. In both cases
the recognitors were sworn to found their verdict upon their
own knowledge, gained either by eye-witness or by the words
of their fathers, or by such words as they are bound to have
as much confidence in as if they were their own. The proceed-
ing by assize was in fact merely the sworn testimony of a
certain number of persons summoned to give evidence upon
matters within their own knowledge. They were themselves
the only witnesses. If all were ignorant of the facts,-a fresh
jury had to be summoned ; if some of them only were ignorant,
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or if they could not agree, others were to be added — a process
subsequently called afforcing the jury — until a verdict could
be obtained from twelve unanimous witnesses.

The remedy by Assize was subsequently improved by several
Acts of Parliament, particularly 13 Ed. I. c¢. 25; and as all
actions on the assize were tried in the King’s Court or in that
of the Justices Itinerant, the jurisdiction of the County and
Hundred Courts began, from this period, rapidly to decline.

By the Assize of Clarendon the principle of Recognition by
jury was extended to criminal cases. It was ordained that in
every county twelve lawful men of each hundred, with four
lawful men from each township, should be sworn to present all
reputed criminals of their district in each County court. The
persons so presented were to be at once seized and sent to the
water ordeal. This was simply a reconstitution or revival, in
an expanded form, of the old English institution analogousto a
Grand Jury, which, as we have seen, had existed at least since
the time of King Ethelred II.

By the Articles of Visitation issued under Richard I. in 1194,
as instructions to the Itinerant Justices, the election and con-
stitution of the Jury of Presentment established by Henry II.
was further regulated, and assimilated to the system already in
use for nominating the recognitors of the Grand Assize. From
this developed Jury of Presentment our present Grand Jury has
historically descended.

The establishment of this system of combined presentment
and ordeal had the effect of abolishing, in all criminal cases,
the ancient practice of compurgation by the oath of friends,
the ** manifest fountain of unblushing perjury.”

In the year 1215 the ordeal was abolished throughout
Christendom by the fourth Lateran Council, and there remained
only, for criminal trials in England, the Grand Jury and the
Combat. But the Combat was not applicable unless an injured
prosecutor, or ‘¢ appellant,” came forward to demand it; and as
the Grand Jury was found inadequate to secure perfect justice,
the practice (which had been introduced even before the aboli-
tion of ordeal) gradually grew up of allowing a second, or
Petit Jury to affirm, or traverse, the testimony of the first set
of inquest men. This became the general usage in the reign of
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Henry III. Still for a long time no prisoner was compellable
to plead, that is, he might refuse to be tried by the jury: but in
this case he was remanded to prison, and from the date of the
Statute of Westminster I. (8 Edward I.) was liable to the bar-
barous punishment called peine forte et dure, which was only
abolished so late as the reign of George IIL

It is important to bear in mind that in Trial by Jury as per-
manently established, both in Civil and Criminal Cases, by
Henry 1I., the function of the Jury long continued very differ-
ent from that of the modern tribunal. The jurymen were still
mere recognitors, deciding simply on their own knowledge or
from tradition, and not upon evidence produced before them;
and it was for this reason that they were always selected from
the hundred or vicinage in which the question arose.

The later development, common to the Civil and Criminal
Jury alike, by which the jurors gradually changed from witnesses
into judges of fact, the proof of which rested exclusively on the
evidence of others, has now to be considered. The number of
the recognitors was at first undefined, but when Glanvill wrote,
under Henry II., twelve appears to have been the usual, though
not the invariable, number mentioned in the King’s writs.
We have seen that it was necessary that twelve jurymen should
concur in their verdict, and this result, in Civil cases at least,
was procured by ‘‘afforcing ” the jury, that is, adding other
recognitors from the vicinage who were acquainted with the
matter. But the difficulty of procuring a verdict of twelve,
caused for a time the verdict of a majority to be received. In
the reign of Edward III., however, the necessity for a unani-
mous verdict of twelve was re-established.

Under Henry III., special witnesses (such as the witnesses
to a deed) were sometimes summoned together with, and formed
part of, the Jury.

In the Year Books of 23rd Edward IIL. mention is made of
witnesses being adjoined to the Jury to give them their testi-
mony, but without having any voice in the verdict. This is
the first indication of the Jury deciding on evidence formally
produced in addition to their own knowledge, and forms the
connecting link between the ancient and the modern Jury.

Early in the reign of Henry 1V. a further advance was made.
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All evidence was required to be given at the bar of the court,
so that the Judges might be enabled to exclude improper
testimony.

From this change flowed two important consequences: (1)
From the exercise of control on the part of the Judges sprang
up the whole systems of rulesas to evidence. (2) The practice
of receiving evidence openly at the bar of the Court produced a
great extension of the duty of an advocate. Henceforward
*t witnesses were examined and cross-examined in open court;
the floodgates of forensic eloquence were opened, and full
scope given to the advocate to exercise his ingenuity and
power of persuasion on the jurors, to whose discretion the
power of judging on matters of fact were now intrusted.”

In the treatise of Chief Justice Fortescue, ¢ De Laudibus
Legum Anglise,” written soon after the year 1450, we have clear
evidence that the mode of procedure before juries by vivaA voce
evidence was the same as at present.

But Juries were still for a long time entitled to rely on their
own knowledge in addition to the evidence. In the first year
of Queen Anne, the Court of Queen's Bench decided that if a
Jury gave a verdict of their own knowledge, they ought so to
inform the Court, that they might be sworn as witnesses. This,
and a subsequent case in the reign of George I., at length put
an end to all remains of the ancient functions of Juries as
Recognitors.

In the same way the ancient rule requiring jurors to be
returned from the vicinage or hundred, which arose when jury-
men were themselves the witnesses, was, after various modifica-
tions, abolished in all Civil actions in the reign of George IL.,
and it was directed that juries should be summoned from the
body of the county.

T. P. TaswerLL-LaNoweap, English Constitutional History. 136-141,

HANNIB TAYLOR (1889)

No attempt to outline the form which the English constitu-
tional system assumed during the fourteenth and fifteenth
centuries should fail to embrace some allusion to the accounts
given of that system by Sir John Fortescue, the great Lan-
castrian lawyer, who attended Queen Margaret in her exile
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on the Continent, where he seems to have undertaken, for a
time at least, the political education of the heir-apparent.
From the De Laudibus Legum Angliae, which was designed
to instruct the prince how he should rule over the English;
from the De Dominio Regali et Politico, a Treatise on Abso-
lute and Limited Monarchy, and in particular on the Monarchy

LEGAL FORMS AND JURY TRIALS [Cm. V

of England; and from the De Natura Legis Naturae, it is-

possible to draw something like a definite idea of the extent
to which the English kingship had become limited towards the
end of the fifteenth century by the growth of the parliament
on the one hand, and by growth of the system of legal admin-
istration on the other. Under the influence of mediseval poli-
tical ideas, the writer divides all governments into three
classes; the first of which he describes as regal government
(dominium regale), the second as political government (dom-
inium politicum), and the third as government of a mixed
nature, regal and political (dominium regale et politicum).
To the third class England belongs. . . .

In England the king *‘ cannot by himself or his ministers
lay taxes, subsidies, or any imposition of what kind soever,
upon the subject; he cannot alter the laws, or make new ones,
without the express consent of the whole kingdom in parlia-
ment assembled.” Sir John, who had been chief justice of
the king’s bench, while explaining how the liberties of the
nation as a whole were protected by the parliamentary system,
did not forget to point out how the life, liberty, and property
of the individual subject were guarded by the system of legal
administration. In the account given of the provisions made
for the local administration of justice, a careful statement is
contained of the procedure in jury trials both in civil and
criminal cases. In a civil case the issue is tried by an im-
partial jury taken from the neighbourhood; in a capital case
the jury is not only selected impartially from the neighbour-
hood, but the defendant is given a large number of challenges,
for which he need assign no cause or reason. ‘‘In a prose-
cution carried on in this manner there is nothing cruel, nothing
inhuman; an innocent person cannot suffer in life or limb;
he has no reason to dread the prejudice or calumny of his
enemies; he will not, can not, be put to the rack to gratify

1765-1804) CRITICAL COMMENT 65

their will and pleasure. In such a constitution, under such
laws, every man may live safely and securely.”

Thus by the middle of the fifteenth century the personal
and political rights of the English people, which had long
before been defined in statutes and charters, were perman-
ently and practically guaranteed to the nation as a whole
by the parliamentary system on the one hand and to the in-
dividual subject by the jury system on the other.

Hanwis TAYLOR, Origin and Growth of the English Constitution. 1. 560-562.

BTEVENS (1894)

And later on, jurors without information were separated
from those possessing it, the former becoming judges of evi-
dence only, and the latter witnesses; a decision being given
by the former upon the testimony of the latter, and the law
in the case being decided by the presiding official in the king's
name. By 1450 we have distinct evidence that the mode of
procedure was the same as that in modern use, though in
occasional instances the ancient functions of jurors lingered
as late as to the accession of the House of Hanover.

C. E. Brevens, Sources of the Constitution of the United States. 237.
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CHAPTER VI
PETITION OF RIGHT (1628)

SUGGESTIONS

Tars document — Petition of Right — waa the result of the struggle
between King Charles I. and the members of Parliament. A Com-
mittee of Grievances, members of the third Parliament (March to
June, 1§28), met together to consider what steps should be taken to
restore ancient laws and liberties. For two months the attention of
both Houses, either in conference or in separate debate, was almost
exclusively devoted to this important subject.

The King attempted to satisfy the House of Commons by a simple
confirmation of Magna Charta, but Sir Edward Coke warned the
House to proceed by Bill. In fact the far-famed Petition may be
said to have thriven under the especial tutelage of Sir Edward Coke:
the part assigned to him was the application of reasons for the laws
and precedents which had been quoted in favour of the contentions of
Parliament. Yhen Charles I. suggested confirming Magna Charta
without additions, paragraphs, or explanations, Coke said —* Let us
put up a Petition of Right: not that I distrust the King, but that I
cannot take his trust but in a parliamentary way.”

The Petition of Right was then drawn up by the Commons. After
much discussion on the part of both the House of Lords and the
House of Commons the petition was passed without any material
alteration. On the 2nd of June, 1628, the King attended in the
House of Lords to give his answer to the Bill. To the great surprise
of Peers and Commoners, the King returned a long and equivocal
answer, amounting almost to a refusal to pass the Bill. The Com-
mons gave vent to their ill-humour by impeaching Dr. Mainwaring,
one of the Royal Councillors, and were proceeding to censure the
favourite, Buckingham, when, on June 7th, the King signed the great
contract in the usual form.

This great constitutional compact between the Crown and the
People demands peculiar investigation. The documents earlier cited
have had no masterful personality standing behind them. The his-
tory of this document is closely connected with the herces of the
Puritan era, and the personal preferences and legal theories of Pym,
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Hampden, Sir John Eliot, and S8ir Edward Coke are expressed in
almost every word in the petition. The close connection between the
British subject at home and in the colonies, even at this early period
in colonial history, should be taken into consideration. The dominant
spirit of “ redress,” as emphatically expressed in 1628, was the corner-
stone of all later petitions addressed to royal authority.

For Outlines and Material, see Appendix A.

DOCUMENT
Petition of Right (June 7, 1628)

The Petition exhibited to his Majesty by the Lords The Statutes
Spiritual and Temporal, and Commons, in this % %_&alﬂ.
present Parliament assembled, concerning divers zi.-lmh.t.:ad
Rights and Liberties of the Subjects, with the by William
King’s Majesty’s royal answer thereunto in full %‘;‘:’b’mﬁ
Parliament. ters, 605-507.

To e Kine's Most ExceLLexT MaJESTY, Famous

Humbly show unto our Sovereign Lord the King, z’;:;g E’;"e':l"'
the Lords Spiritual and Temporal, and Commons in Charles I. is

Parliament assembled, that whereas it is declared :‘I"'e”‘fh:"

and enacted by a statute made in the time of the «'Petition of

reign of King Edward 1., commonly called Statutum Right.”

de Tallagio non concedendo, that no tallage or aid ;;De:l:::m"

shall be laid or levied by the king or his heirs in geclaring

this realm, without the good will and assent of the former acts
archbishops, bishops, earls, barons, knights, bur- legal
gesses, and other the freemen of the commonalty of E:;ml_led
this realm ; and by authority of parliament holden has been

in the five-and-twentieth year of the reign of King bc:!)l::;:n:iium

Edward III., it is declared and enacted, that from of Counfirma-

thenceforth no person shall be compelled to make tio Charta-

any loans to the king against his will, because such rum.

loans were againat reason and the franchise of the

land ; and by other laws of this realm it is provided,

that none should be charged by any charge or impo-

sition, called a benevolence, nor by such like charge ;

by which the statutes before mentioned, and other

the good lawe and statutes of this realm, your sub-

jects have inherited this freedom, that they should
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not be compelled to contribute to any tax, tallage,
aid, or other like charge not set by common consent,
in parliament :

II. Yet nevertheless of late divers commissions
directed to sundry commissioners in several counties,
with instructions, have issued ; by means whereof
your people have been in divers places assembled,
and required to lend certain sums of money unto
your Majesty, and many of them, upon their refusal
80 to do, have had an oath administered unto them

‘‘ Benevo-
lences ' first
enacted in
the reign of
Edward IV.
(1473) : they
were analo-
ous to
orced loans
in preceding

reigns. not warrantable by the laws or statutes of this realm,
and have been coustrained to become bound and
make appearance and give utterance before your
Privy Council, and in other places, and others of
them have been therefore imprisoned, confined, and
sundry other ways molested and disquieted; and
divers other charges have been laid and levied
upon your people in several counties by lord lieu-
Magna tenants, deputy lieutenants, commissioners for mus-
%h?:a‘s ters, justices of peace and others, by command or
C:rpﬁ.:. direction from your Majesty or your Privy Council,

against the laws and free customs of the realm.
III. And whereas also by the statute called “ The
Great Charter of the liberties of England,” it is
declared and enacted that no freeman may be taken
or imprisoned or be disseised of his freeholds or
liberties, or his free customs, or be outlawed or
Thisstatute, exiled, or in any manner destroyed, but by the

;;12":‘3};2{‘,, lawful judgment of his peers, or by the law of the
i[rew outof land.

l:glm Py IV. And in the eight-and-twentieth year of the
Sx:ff_' * reign of King Edward IIIL., it was declared and

enacted by authority of parliament, that no man,
of what estate or condition that he be, should be
put out of his lands or tenements, nor taken, nor
imprisoned, nor disherited, nor put to death without
being brought to answer by due process of law.

V. Nevertheless, against the tenor of the said
statutes, and other the good laws and statutes of
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your realm to that end provided, divers of your
subjects have of late been imprisoned without any
cause showed ; and when for their deliverance they
were brought before your justices, by your Majesty’s
writs of habeas corpus, there to undergo and receive These sub-
as the court should order, and their keepers com- j._‘f::‘;‘::
manded to certify the causes of their detainer, no bers of Par-
canse was certified, but that they were detained by liament,
your Majesty’s special command, signified by the forpu;ur.
lords of your Privy Council, and yet were returned ances on the
back to several prisons, without being charged with Toor of the
anything to which they might make answer accord- Commons.
ing to the law.

VI. And whereas of late great companies of sol-
diers and mariners have been dispersed into divers Billeting sol-
counties of the realm, and the inbabitants against giers an
their wills have been compelled to receive them into mariners
their houses, and there to suffer them to sojourn :,:fyvl:“&e
against the laws and customs of this realm, and to time of war.
the great grievance and vexation of the people:

VII. And whereas also by authority of parlia-
ment, in the five-and-twentieth year of the reign of
King Edward III., it is declared and enacted, that
no man shall be forejudged of life or limb against
the form of the Great Charter and the law of the
land ; and by the said Great Charter, and other the
laws and statutes of this your realm, no man ought
to be adjudged to death but by the laws established
in this your realm, either by the customs of the
same realm or by acts of parliament: and whereas
no offender of what kind soever is exempted from
the proceedings to be used, and punishments to be
inflicted by the laws and statutes of this your realm :
nevertheless of late time divers commissions under
your Majesty’s great seal have issued forth, by
which certain persons have been assigned and
appointed commissioners with power and authority Martial Law
to proceed within the land, according to the justice wgg cont,
of martial law, against such soldiers or mariners, or to statute
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Edward
1ILs,
though
Elizabeth
and Charles
1. did not
hesitate to

apply martial

law to elvil-
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other dissolute persons joining with them, as should
commit any maurder, robbery, felony, mutiny, or
other outrage or misdemeanour whatsoever, and by
such summary course and order as is agreeable to
martial law, and as is used in armies in time of war,
to proceed to the trial and condemnation of such

iansin times Offenders, and them to cause to be executed and

of peace.
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put to death according to the law martial.

VIII. By pretext whereof some of your Majesty’'s
subjects have been by some of the said commission-
ers put to death, when and where, if by the laws
and statutes of the land they had deserved death,
by the same laws and statutes also they might, and
by no other ought to have been, judged and
executed.

IX. And also sundry grievous offenders, by
colour thereof claiming an exemption, have escaped
the punishments due to them by the laws and stat-
utes of this your realm, by reason that divers of
your officers and ministers of justice have unjustly
refused or forborne to proceed against such offend-
ers according to the same laws and statutes, upon
pretence that the said offenders were punishable
only by martial law, and by authority of such com-
missions as aforesaid ; which commissions, and all
other of like nature, are wholly and directly contrary
to the said laws and statutes of this your realm.

X. They do therefore humbly pray your most
excellent Majesty, that no man hereafter be com-
pelled to make or yield any gift, loan, benevolence,
tax, or such like charge, without common consent
by act of parliament; and that none be called to
make answer, or take such oath, or to give attend-
ance, or be confined, or otherwise molested or dis-
quieted concerning the same or for refusal thereof;
and that no freeman, in any such manner as is before
mentioned, be imprisoned or detained; and that
your Majesty would be pleased to remove the said
soldiers and mariners, and that your people may not

1628) TEXT

be so burdened in time to come ; and that the fore-
said commissions, for proceeding by martial law,
may be revoked and annulled; aund that hereafter
no commissions of like nature may issue forth to
any person or persons whatsoever to be executed as
aforesaid, lest by colour of them any of your
Majesty’s subjects be destroyed or put to death
contrary to the laws and franchise of the land.

XI. All which they most humbly pray of your
most excellent Majesty as their rights and liberties,
according to the laws and statutes of this realm;
and that your Majesty would also vouchsafe to
declare, that the awards, doings, and proceedings,
to the prejudice of your people in any of the prem-
ises, shall not be drawn hereafter into consequence
or example ; and that your Majesty would be also
graciously pleased, for the further comfort and
safety of your people, to declare your royal will and
pleasure, that in the things aforesaid all your offl-
cers and ministers shall serve you according to the
laws and statutes of this realm, as they tender the
honour of your Majesty, and the prosperity of this
kingdom.

[Which Petition being read the 2nd of June, 1628,
the king’s answer was thus delivered unto it.

The King willeth that right be done according to
the laws and custome of the realm; and that the
statutes be put in due execution, that his subjects
may have no cause to complain of any wrong or
oppressions, contrary to their just rights and liber-
ties, to the preservation whereof he holds himself as
well obliged as of his prerogative.

This form was unusual and was therefore thought
to be an evasion; therefore on June 7 the king gave
a second answer in the formula usual for approving
bills : Soit droit fait comme 1l est désiré.]
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CONTEMPORARY EXPOSITION
CHARLES FIRST (1628)

The profession of both Houses, in time of hammering this
petition, was no ways to entrench upon my prerogative, saying
they had neither intention or power to hurt it; therefore it
must needs be conceived I granted no new, but only confirmed
the ancient libertiee of my subjects, yet to show the clearness
of my intentions, that I have neither repented nor mean to recede
from anything I have promised you, I do here declare that those
tbings which have been done whereby men had some cause to
suspect the liberty of the subjects to be enprenched upon —
which indeed was the first 'and true ground of the petition —
shall not hereafter be drawn into example for your prejudice;
and in time to come, in the word of a king, you shall not have
the like cause to complain.

CaarLEs Finst’s SPEECH AT PROROGATION OF PARLIAMENT, June 26th,
1628, Parliamentary History.

(Ca. VI

CRITICAL COMMENT
HALLAM (1827)

The principal matters of complaint taken up by the Commons
in this session (Parliament, 1628) were, the exaction of money
under the name of loans; the commitment of those who refused
compliance, and the late decision of the king’s bench remand-
ing them a habeas corpus; the billeting of soldiers on private
persons, which had occurred in the last years, whether for con-
venience or for purposes of intimidation and annoyance; and
the commissions to try military offenders by martial law. . .
These four grievances or abuses form the foundation of the
Petition of Right.

HexrY Havvau, Constitutional History of England. VII. 286.

NUGENT (1831)

The government went on, oppressing at home, and blun-
dering in all its measures abroad. A war was foolishly
undertaken against France, and more foolishly conducted.
Buckingham led an expedition against Rhé, and failed ignomin-

1827-18060] CRITICAL COMMENT 78

iously. In the meantime, soldiers were billeted on the people.
Crimes, of which ordinary justice should have taken cognizance,
were punished by martial law. Nearly eighty gentlemen were
imprisoned for refusing to contribute to the forced loan. The
lower people, who showed any signs of insubordination, were
pressed into the fleet or compelled to serve in the army. Money,
however, came in slowly; and the king was compelled to sum-
mon another Parliament. In the hope of conciliating his sub-
jects, he set at liberty the persons who had been imprisoned
for refusing to comply with his unlawful demands. Hampden
regained his freedom; and was immediately re-elected burgess
for Wendover. .

Early in 1628 the Parliament met. During its first session,
the Commons prevailed on the king, after many delays and
much equivocation, to give, in return for five subsidies, his full
and solemn assent to that celebrated instrument — the second
great charter of the liberties of England — known by the name
of the Petition of Right. By agreeing to this act, the king
bound himself to raise no taxes without the consent of Parlia-
ment, to imprison no man except by legal process, to billet no
more soldiers on the people, and to leave the cognizance of
offences to the ordinary tribunals.

In the summer this memorable Parliament was prorogued.
It met again in January, 1629.

Buckingham was no more. That weak, violent, and dissolute
adventurer, who, with no talents or acquirements but those of
a mere courtier, had, in a great crisis of foreign and domestic
politics, ventured on the part of prime minister, had fallen dar-
ing the recess of Parliament, by the hand of an assassin. Both
before and after his death, the war had been feebly and
unsuccessfully conducted. The king had continued, in direct
violation of the Petition of Right, to raise tonnage and pound-
age, without the consent of Parliament. The troops had again
been billeted on the people; and it was clear to the Commons
that the five subsidies which they had given, as the price of
the national liberties, had been given in wvain.

Lorp NucexT, Memorials of Hampden in Edinburgh Review. LIV.516-517.
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Perpetuity of
the country’s
obligations.

Dignity of
Common
Law.
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land, nor for any military service within the king-
dom; save that they may take order for the form-
ing, training, and exercising of the people in a
military way, to be in readiness for resisting of
foreign invasions, suppressing of sudden insurrec-
tions, or for assisting in execution of the laws;
and may take order for the employing and con-
ducting of them for those ends; provided that,
even in such cases, none be compellable to go out
of the county be lives in, if he procure another to
serve in his room. 2. That, after the time herein
limited for the commencement of the First Repre-
sentative, none of the people may be at any time
questioned for anything said or done in relation to
the late wars or pnblic differences, otherwise than
in execution or pursuance of the determinations
of the present House of Commons, against such
as have adhered to the King, or his interest, against
the people; and saving that accomptants for pub-
lic moneys received, shall remain accountable for
the same. 8. That no securities given, or to be
given, by the public faith of the nation, nor any
engagements of the public faith for satisfaction
of debts and damages, shall be made void or in-
valid by the next or any future Representatives;
except to such creditors as have, or shall have,
justly forfeited the same: and saving, that the next
Representative may confirm or make null, in part
or in whole, all gifts of lands, moneys, offices, or
otherwise, made by the present Parliament to any
member or attendant of either House. 4. That,
in any laws hereafter to be made, no person, by
virtue of any tenure, grant, charter, patent, degree
or birth, shall be privileged from subjection there-
to, or from being bound thereby, as well as others.
5. That the Representative may not give judgment
upon any man’s person or estate, where no law
hath before provided; some only in calling to ac-
count and punishing public officers for abusing or

1648-1853] TEXT

failing in their trust. 6. That no Representative
may in any wise render up, or give, or take away,
any of the foundations of common right, liberty,
and safety contained in this Agreement, nor level
men’s estates, destroy property, or make all things
common; and that, in all matters of such funda-
mental concernment, there shall be a liberty to
particular members of the said representatives to
enter their dissents from the major vote.

Ninthly. Concerning religion, we agree as fol-
loweth.
gion be held forth and recommended as the public

profession in this nation, which we desire may, by Christian
the grace of God, be reformed to the greatest purity Eeligion.

in doctrine, worship and discipline, according to
the Word of God; the instructing the people there-
unto in a public way, so it be not compulsive; as
also the maintaining of able teachers for that end,
and for the confutation or discovering of heresy,
error, and whatsoever is contrary to sound doctrine,
is allowed to be provided for by our Representa-
tives; the maintenance of which teachers may be
out of a public treasury, and, we desire, not by
tithes : provided, that Popery or Prelacy be not
held forth as the public way or profession in this
nation. 2. That, to the public profession so held
forth, none be compelled by penalties or otherwise ;
but only may be endeavoured to be won by sound
doctrine, and the example of a good conversation.
8. That such as profess faith in God by Jesus
Christ, however differing in judgment from the
doctrine, worship or discipline publicly held forth,
as aforesaid, shall not be restrained from, but shall
be protected in, the profession of their faith and
exercise of religion, according to their consciences,
in any place except such as shall be set apart for
the public worship; where we provide not for them,
unless they have leave, so as they abuse not this
liberty to the civil injury of others, or to act-
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MACAULAY (1849)

The king called a third Parliament, and soon perceived that
the opposition was stronger and fiercer than ever. He now
determined on a change of tactics. Instead of opposing an
inflexible resistance to the demands of the Commons, he, after
much altercation and many evasions, agreed to 8 compromise
which, if he had faithfully adhered to it, would have averted a
long series of calamities. The parliament granted an ample
supply. The king ratified, in the most solemn manner, that
celebrated law which is known by the name of the Petition of
Right, and which is the second great charter of the liberties of
England. By ratifying that law, he bound himself never again
to raise money without the consent of the Houses, never again
to imprison any person, except in due course of law, and never
again to subject his people to the jurisdiction of courts martial.

The day on which the royal sanction was, after many delays,
solemnly given to this great act, was a day of joy and hope.
The Commons, who crowded the bar of the House of Lords,
broke forth into loud acclamations as soon as the clerk had
pronounced the ancient form of words by which our princes
have, during many ages, signified their assent to the wishes of
the estates of the realm. Those acclamations were re-echoed by
the voice of the capital and of the nation; but, within three
weeks, it became manifest that Charles had no intention of
observing the compact into which he had entered. The supply
given by the representatives of the nation was collected. The
promise by which that supply had been obtained was broken.
A violent contest followed. The parliament was dissolved
with every mark of royal displeasure.

Tromas BasixeTox Macavray, History of England. 1. 66.

CREABY (1850)

On the 2nd of June, A.D. 1628, the peers were assembled,
the Commons summoned, and the king appeared in the House
of Lords to give his answer in Parliament to the bill. Bat, to
the surprise of all men, Charles, instead of using the well-
known ancient form of words by which such a bill receives the
royal assent, addressed the Parliament and told them, ‘* the

1827-1890) CRITICAL COMMENT 76
king willeth that right be done according to the laws and
customs of the realm, and that the statutes be put in due
execution, that his subjects may have no cause to complain of
any wrong or oppression contrary to their just rights and
liberties ; to the preservation whereof he holds himself in con-
science as well obliged, as of his prerogative.”

The Commons returned highly incensed with this evasive
circumlocution. They forthwith began to assail the favourites
of the Crown, and impeached a Dr. Mainwaring who had
preached a sermon, which had afterwards been printed by the
king’s command, in which discourse the right divine of kings
to deal as they pleased with their subjects’ property on emer-
gencies, whether parliament consented or not, and the duty of
passive obedience in the subject, were only and unreservedly
maintained. The Commons procured the trial and condemna~
tion of this satellite of arbitrary power, and were proceeding
to assail others higher in Charles’s councils, when the king's
obstinacy at length gave way, and the Petition of Right
received the royal assent in the customary form of Norman
French, and this second great solemn declaration of the liberties
of Englishmen was declared to be the law of the land, amidst
the general rejoicings of the nation.

E. S. CrEASY, Rise and Progress of the English Constitution. 259,

HANNIS8 TAYLOR (1889)

Side by side with Eliot, Coke, and Phelips now stood Sir
Thomas Wentworth, who did yeoman’s service in the popular
cause in a great oration in which, after reviewing all the questions
in controversy, except those involving the subject of religion, he
demanded that there should be no more forced loans, no more
illegal imprisonments, no more compulsory employments abroad,
no billeting of soldiers without the assent of the householder, —
thus outlining the substance of the great statute, afterwards
known as the Petition of Right, which derived its form from
Coke.

Haxwis Tarror, Origin and Growth of the Englisk Constitution. II. 268,
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RUDOLF VON GNEIST (1889)

The Petition of Right is treated in later Constitutional State
Law as a third Magna Charta, because by it a whole series of
glaring administrative abuses are declared illegal in the most
unequivocal terms.

RupoLr voN GNEIsT, History of the English Parliament. 253.

GARDINER (1889)

The Petition of Right is memorable as the first statutory
restriction of the powers of the Crown since the accession of
the Tudor dynasty. Yet, though the principles laid down in
it had the widest possible bearing, its remedies were not
intended to apply to all questions which had arisen or might
arise between the Crown and the Parliament, but merely to
those which had arisen since Charles’s accession. Parliament
had waived, for the present at least, the consideration of Buck-
ingham’s misconduct. It had also waived the consideration of
the question of Impositions.

The motives of the Commons in keeping silence on the Im-
positions were probably twofold. In the first place, they pro-
bably wished to deal separately with the new grievances,
because in dealing with them they would restrain the King’s
power to make war without Parliamentary consent. In the
second place, they had a Tonnage and Poundage Bill before
them. Such a Bill had been introduced into each of the pre-
ceding Parliaments, but in each case an early dissolution had
hindered its consideration, and the long debates on the Petition
of Right now made it impossible to proceed farther with it in
the existing session. Yet, for three years the King bad been
collecting Tonnage and Poundage, just as he collected the
Impositions, that is to say, as if he had no need of a Parlia-
mentary grant. The Commons therefore proposed to save the
right of Parliament by voting Tonnage and Poundage for a
single year, and to discuss the matter at length the following
session. When the King refused to accept this compromise
they had some difficulty in choosing a counter-move. They
were precluded from any argument from ancient statute and
precedent, because the judges in Bates’s case had laid down.

1827-1890] CRITICAL COMMENT 17
the law against them, and they therefore had recourse to the
bold assertion that the Petition of Right had settled the ques-
tion in their favour. Charles answered by proroguing Parlia-
ment, and took occasion in so doing to repudiate the doctrine
which they advanced.

SamueL R. GarDiNgg, The C
tion. xxiil.-xxiv.

{ D of the Puritan Revolu.

J. K. HOSBMER (1890)

At first, feeble and fitful, the opposition gathered force,
developing under Charles I. into a stern battle between King
and that conservative element of the people who were deter-
mined to uphold the ancient ways. The King was forced by
the Petition of Right, in 1628, to admit that his arbitrary course
was wrong. It was a profession of the lips, not the heart.

J. K. HosMER, Anglo-Saxon Freedom. 107.

Hill, Mabel and Hart, Albert Bushnell. Liberty Documents. New York/ London/ Bombay: Longmans, Green, and Co. (1901). Notin

copyright.

Book digitized by Google from the library of Harvard University and uploaded to the Internet Archive by user tpb.

found at www.archive.org/details/libertydocument02hartgoog

47



78 ENGLISII WRITTEN CONSTITUTIONS [Cu. VII

CuarTER VII
ENGLISH WRITTEN CONSTITUTIONS (1648-1653)

SUGGESTIONS

During the year 1647, Oliver Cromwell tried his best to come to an
understanding with King Charles I. A constitutional scheme known
as the Heads of the Proposals was drawn up by Ireton, and presented
in the name of the army to the King. ‘The wisdom of the Proposals
was not accepted, and many of the agitators, finding that the king
grew more hostile' to Oliver Cromwell and his party, advanced a still
more democratic constitution known as the Agreement of the People.
This document was presented to Parliament, and an attempt to force
it upon the officers was made with threats of mutiny in the army if
not accepted. But the immediate action on the part of the King at
this time turned the thoughts of the agitators, as well as the whole
body of the army, from constitutional law to royal intelligence. The
army lost all patience with King and Parliament. The Agreement
of the People was set aside, and all thoughts were turned to the atten-
tion of the King.

The new Constitution devised by Lambert and embodied in the I~
strumend of Government, was the document accepted by the council of
officers who succeeded the ** Little Parliament ” as a legislative power.
This council was driven by necessity to the step from which they had
shrunk before, that of convening a parliament on the reformed basis of
representation. The new Constitution was undoubtedly popular. The
« Instrument " was taken as the ground work of the new Constitu-
tion, and the Assembly proceeded at once to settle the Government on
a parliamentary basis, by discussing the document clause by clause.

The two documents here presented were neither of them operative,
but they are here inserted because they are early attempts to draw
up written constitutions for England, with limitations, checks, and
balances ; and because their underlying ideas were carried out in some
colonial charters and governments, and eventually reappeared in the
state and federal constitutions.

For Outlines and Material, see Appendix A.

1648-1653] TEXT 79

DOCUMENTS
The Agreement of the People (164g)

An Agreement of the People of England, and the Transliter-
Places therewith incorporated, for a secure and }\‘,ﬁlm
Dpresent Peace, upon grounds of common Right, m}:;'%‘;_

Freedom, and Safety. tory of Eng-

Having, by our late labours and hazards, made :aa:ﬁ', ]Sl%.):l
it appear to the world at how high a rate we value }gs‘,lm-
our just freedom; and God having so far owned
our cause a8 to deliver the enemies thereof into our
hands, we do now hold ourselves bound, in mutuasl
duty to each other, to take the best care we can
for the future, to avoid both the danger of return-
ing into a slavish condition and the chargeable
remedy of another war: for as it cannot be ima-
gined that so many of our countrymen would have
opposed us in this quarrel if they had understood
their own good, so may we hopefully promise to
ourselves, that when our common rights and liber- The spirit of
ties shall be cleared, their endeavours will be dis- rjeq e{.'e:';
appointed that seek to make themselves our masters. the sword.
Since therefore our former oppressions and not-yet-
ended troubles have been occasioned either by
want of frequent national meetings in council, or
by the undue or unequal constitution thereof, or by Infrequency
rendering those meetings ineffectual, we are fully geﬁ:' la-
agreed and resolved, God willing, to provide, that in the Tudor
hereafter our Representatives be neither left to an Peried, but
uncertainty for times nor be unequally constituted, m:gly in.
nor made useless to the ends for which they are creased dur-
intended. In order whereunto we declare and agree, f,".‘;;'ﬁ“ of
First. That, to prevent the many inconveniences
apparently arising from the long continuance of
the same persons in supreme authority, this present
Parliament end and dissolve upon, or before, the
last day of April, 1649.
Secondly. That the people of England (being
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80 ENGLISH WRITTEN CONSTITUTIONS [Cm. Vi1

at this day very unequally distributed by counties,
Note use of cities, and boroughs, for the election of their Rep-
;‘;ﬂﬁfﬂ’.w resentatives) be indifferently proportioned; and, to
later adopted this end, that the Representative of the whole
by the Fed- pation shall consist of 400 persons, or not above;
:f:;l:g-?;fn' and in each county, and the places thereto sub-

joined, there shall be chosen, to make up the said
Representative at all times, the several numbers
here mentioned, viz.: . . . and, having first cansed
this Agreement to be publicly read in the audience
of the people, shall proceed uuto, and regulate and
keep peace and order in the elections; and, by
poll or otherwise, openly distinguish and judge of
the same; and thereof, by certificate or writing
under the hands and seals of himself, and six or
more of the electors, nominating the person or
personse duly elected, shall make a true return into
the Parliament Records within twenty-one days
after the election, under pain for default thereof,
or, for making any false return, to forfeit £100
to the public use; and also cause indentures to be
made, and unchangeably sealed and delivered, be-
tween himself and six or more of the said electors,
on the one part, and the persons, or each person,
elected severally, on the other part, expressing
their election of him as a representer of them ac-
cording to this Agreement, and his acceptance of
that trust, and his promise accordingly to perform
the same with faithfulness, to the best of his un-
derstanding and ability, for the glory of God and
good of the people. This course is to hold for the
first Representative, which is to provide for the
ascertaining of these circumstances in order to
future representatives.

Fourthly. That 150 members at least be always
present in each sitting of the Representative, at
the passing of any law or doing of any act whereby
the people are to be bound; saving, that the num-
ber of sixty may make a House for debates or
resolutions that are preparatory thereunto.

The list of
districts is
here omitted.

The Legis-
lative y.

1648-1653] TEXT 81

Fifthly. That each Representative shall, within
20 days after their first meeting, appoint a Council The Bxeci
of State for the managing of public affairs, until tjve Body.
the 10th day after the meeting of the next Represen-
tative, unless that next Representative think fit
to put an end to that trust sooner. And the same
Council to act and proceed therein, according to
such instructions and limitations as the Representa-
tive shall give, and not otherwise.

Sixthly. That in each interval between biennial ‘
representatives, the Council of State, in case of Extra Ses-
imminent danger or extreme necessity, may sum- ?Jlf;t"}::}?fd
mon a Representative to be forthwith chosen, and time,
to meet; 8o as the Session thereof continue not
above eighty days; and so as it dissolve at least
fifty days before the appointed time for the next
biennial Representative; and upon the fiftieth day
so preceding it shall dissolve of course, if not other-
wise dissolved sooner.

Seventhly. That no member of any Represen- Modern doc-
tative be made either receiver, treasurer, or other trine of sepa-

. & ration of
officer, during that employment, saving to be a powers.
member of the Council of State.

Eighthly. That the representatives have, and
shall be understood to have, the supreme trust in
order to the preservation and government of the
whole; and that their power extend, without the
consent or concurrence of any other person or per-
sons, to the erecting and abolishing of Courts of
Justice and public offices, and to the enacting,
altering, repealing and declaring of laws, and the
highest and final judgment, concerning all natural
or civil things, but not concerning things spiritual
or evangelical. Provided that, even in things na- Duties of the
tural and civil, these six particulars next following ﬂﬁg_“;:g;‘e‘d
are, and shall be, understood to be excepted and respecting
reserved from our representatives, viz. 1. We do Publicaffairs.
not empower them to impress or constrain any
person to serve in foreign war, either by sea or

6
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ual disturbance of the public peace on their parts.
Exclusion of Nevertheless, it is not intended to be hereby pro-
Roman Cath- yijed, that this liberty shall necessarily extend to
olic church. .
Popery or Prelacy. 4. That all laws, ordinances,
statutes, and clauses in any law, statute, or ordi-
nance to the contrary of the liberty herein provided
for, in the two particulars next preceding concern-
ing religion, be, and are hereby, repealed and made
void.
Tenthly. It is agreed, that whosoever shall, by
To prevent force of arms, resist the orders of the next or any
military future Representative (except in case where such
Gespotinm, Representative shall evidently render up, or give,
or take away the foundations of common right,
liberty, and safety, contained in this Agreement),
he shall forthwith, after his or their such resistance,
lose the benefit and protection of the laws, and shall
be punishable with death, as an enemy and traitor to
the nation. Of the things expressed in this Agree-
ment: the certain ending of this Parliament, as in
the first Article; the equal or proportionable distri-
bution of the number of the representers to be
elected, as in the second; the certainty of the
people’s meeting to elect for Representatives
biennial, and their freedom in elections; with the
certainty of meeting, sitting and ending of Repre-
sentatives so elected, which are provided for in the
third Article; as also the qualifications of persons
to elect or be elected, as in the first and second
particulars under the third Article; also the cer-
tainty of a number for passing a law or preparatory
debates, provided for in the fourth Article; the
matter of the fifth Article, concerning the Council
of State, and of the sixth, concerning the calling,
sitting and ending of Representatives extraordinary;
also the power of Representatives to be, as in the
eighth Article, and limited, as in the six reserves
next following the same: likewise the second and
third Particulars under the ninth Article concerning

1648-1658) TEXT

religion, and the whole matter of the tenth Article;
all these we do account and declare to be funda-
mental to our common right, liberty, and safety:
and therefore do both agree thereunto, and resolve
to maintain the same, as God shall enable us.
The rest of the matters in this Agreement we ac-
count to be useful and good for the public; and the
particular circumstances of numbers, times, and
places, expressed in the several Articles, we account This docu-
not fundamental; but we find them necessary to be ;ﬁ;l::ii .
here determined, for the making the Agreement jan.15, 1649,
certain and practicable, and do hold these most and pre-
convenient that are here set down; and therefore ’;::: ;?..-'_he
do positively agree thereunto. By the appointment llament five
of his Excellency the Lord-General and his General 3278 later-
Council of Officers.

JoaN RuUsSHWORTH, Sec.

The Instrument of Government (1653)

The government of the Commonwealth of Eng- Translit.:
land, Scotland, and Ireland, and the dominions ,T,f;“‘“ﬁm
thereunto belonging. (Hansard,

I. That the supreme legislative authority of the igﬂﬂl. IIf.
Commonwealth of England, Scotland, and Ireland, :*17-1426.

2 o " ’ An attempt
and the dominions thereunto belonging, shall be to establi
and reside in one Person, and the people assembled an ﬂef““:‘
in Parlinment; the style of which person shall be the :’;ﬁ,,‘:ﬂ{‘:‘;,;,
Lord Protector of the Commonwealth of England, not a military
Scotland, and Ireland. .

II. That the exercise of the chief Magistracy The council
und the a.dllninint.ration of_ the government over the ;:f:t:g-by
said countries and dominions, and the people there- the Pro-
of, shall be in the Lord Protector, assisted with a tector, but

E i
council, the number whereof shall not exceed 21, ;f,r:,bm,

nor be less than 13. him save PY
III. That all writs, processes, commissions, SoR%ent of

patents, grants, and other things, which now run in the members.
the name and style of the ¢ Keepers of the Liberty
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Commander-
In-chief of
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sent of
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advice of
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Note Com-
mon Law
and Magna
Charta.

Triennial
summons of
a single
cham of
Parliament.
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of England by Authority of Parliament,” shall run
in the name and style of the Lord Protector, from
whom, for the future, shall be derived all magistracy
and honours in these three nations; and have the
power of pardons (except in case of murders and
treason) and benefit of all forfeitures for the public
use ; and shall govern the said countries and domin-
ions in all things by the advice of the council, and
according to these presents and the laws,

1V. That the Lord Protector, the Parliament sit-
ting, shall dispose and order the militia and forces,
both by sea and land, for the peace and good of the
three nations, by consent of Parliament; and that
the Lord Protector, with the advice and consent of
the major part of the council, shall dispose and
order the militia for the ends aforesaid in the inter-
vals of Parliament.

V. That the Lord Protector, by the advice afore-
said, shall direct in all things concerning the keeping
and holding of a good correspondency with foreign
kings, princes, and states; and also, with the con-
sent of the major part of the council, have the
power of war and peace.

VI. That the laws shall not bhe altered, suspended,
abrogated, or repealed, nor any new law made, nor
any tax, charge, or imposition laid npon the people,
but by common consent in Parliament, save only as
is expressed in the thirtieth article.

VII. That there shall be a Parliament summoned
to meet at Westminster upon the third day of Sep-
tember, 1654, and that successively a Parliament
shall be summoned once in every third year, to be
accounted from the dissolution of the present
Parliament.

VIII. That neither the Parliament to be next
summoned, nor any successive Parliaments, shall,
during the time of five months, to be accounted
from the day of their first meeting, be adjourned,
prorogued, or dissolved, without their own consent.

1648-1658] 87

IX. That as well the next as all other successive
Parliamenta, shall be summoned and elected in
manner hereafter expressed; that is to say, the
persons to be chosen within England, Wales, the
Isles of Jersey, Guernsey, and the town of Berwick.
upon-Tweed, to sit and serve in Parliament, shall
be, and not exceed, the number of four hundred.
The persons to be chosen within Scotland, to sit
and serve in Parliament, shall be, and not exceed,
the number of thirty; and the persons to be chosen
to sit in Parliament for Ireland shall be, and not
exceed, the number of thirty.
X. That the persons to be elected to sit in Parlia-
ment from time to time, for the several counties of
England, Wales, the Isles of Jersey and Guernsey,
and the town of Berwick-upon-Tweed, and all places
within the same respectively, shall be according to
the proportions and numbers hereafter expressed:
that is to aay, . . . oT;:ful,:.; is
XI. That the summons to Parliament shall be by The ordi-
writ under the Great Seal of England, directed to :llmf:cm
the sheriffs of the several and respective counties, ,ent are the
with such alteration as may suit with the present sole attempt,
government, to be made by the Lord Protector :'::;"'i;;'"’z‘m'
and his council, which the Chancellor, Keeper, or at a general
Commissioners of the Great Seal shall seal, issue, mf‘i‘m‘n‘;‘;‘fh‘
and send abroad by warrant from the Lord Pro- lt)::yfmn-
tector. If the Lord Protector shall not give warrant chise, “;1"1
for issning of writs of summons for the next Parlia- ;:f;?cm B'ilﬁe
ment, before the first of June, 1654, or for the of 1832.
Triennial Parliaments, before the first day of August See Sum-
in every third year, to be accounted as aforesaid; l]!;m:; to
that then the Chancellor, Keeper, or Commissioners Cﬁ;"ﬁ?“
of the Great Seal for the time being, shall, without
any warrant or direction, within seven days after
the said first day of June, 1654, seal, issue, and
send abroad writs of summons (changing therein
what is to be changed as aforesaid) to the several
and respective sheriffs of England, Scotland, and

TEXT
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88 ENGLISH WRITTEN CONSTITUTIONS [Cm. VII

Manner of

Ireland, for summoning the Parliament to meet at
Westminster, the third day of September next;
and shall likewise, within seven days after the said
first day of August, in every third year, to be ac-
counted from the dissolution of the precedent Pariia-
ment, seal, issue, and send forth abroad several
writs of summons (changing therein what is to be
changed) as aforesaid, for summoning the Parlia-
ment to meet at Westminster the sixth of Novem-
ber in that third year. That the said several and

1648-1653] TEXT

view of the said elections, and shall make return
into the chancery within twenty days after the said
elections, of the persons elected by the greater
number of electors, under their hands and seals,
between him on the one part, and the electors on
the other part; wherein shall be contained, that the
persons clected shall not have power to alter the
government as it is hereby settled in one single
person and a Parliament.

XIII. That the Sheriff, who shall wittingly and

summoning. regpective sheriffs, shall, within ten days after the
receipt of such writ as aforesaid, cause the same to
be proclaimed and published in every market-town

willingly make any false return, or neglect his duty, punishment
shall incur the penalty of 2000 marks of lawful for illogll-
English money; the one moiety to the Lord Pro- ltles

within his county upon the market-days thereof,
between twelve and three of the clock; and shall
then also publish and declare the certain day of the
week and month, for choosing members Lo serve in
Parliament for the body of the said county, accord-
ing to the tenor of the said writ, which shall be
upon Wednesday five weeks after the date of the
writ; and shall likewise declare the place where the
election shall be made: for which purpose he shall
appoint the most convenient place for the whole
county to meet inj; and shall send precepts for
elections to be made in all and every city, town,
borough, or place within his county, where elections

tector, and the other moiety to such person as will
sue for the same.
XIV. That all and every person and persons,

who have aided, advised, assisted, or abetted in any Disloyalty in
war against the Parliament, since the first day of England.

January, 1641 (unless they have been since in the
service of the Parliament, and given signal testi-
mony of their good affection thereunto) shall be
disabled and incapable to be elected, or to give
any vote in the election of any members to serve in
the next Parliament, or in the three succeeding
Triennial Parliaments.

XV. That all such, who have advised, assisted,

are to be made by virtue of these presents, to the
Mayor, Sheriff, or other head officer of such city,
town, borough, or place, within three days after the
receipt of such writ and writs; which the said

or abetted the rebellion of Ireland, shall be disabled Dh]oyﬂgy in
and incapable for ever to be elected, or give any Ireland.
vote in the election of any member to serve in Par-

liament; as also all such who do or shall profess the Roman Cath-
olic religion.
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Mayors, Sheriffs, and officers respectively are to
make publication of, and of the certain day for
such elections to be made in the said city, town, or
place aforesaid, and to cause elections to be
made accordingly.

XII. That at the day and place of elections, the
Sheriff of each county, and the said Mayors, Sheriffs,
Bailiffs, and other head officers within their cities,
towns, boroughs, and places respectively, shall take

Roman Catholic religion.

XVI. That all votes and elections given or made
contrary, or not according to these qualifications,
shall be null and void; and if any person, who is
hereby made incapable, shall give his vote for elec-
tion of members to serve in Parliament, such person
shall lose and forfeit one full year's value of his real
ostate, and one full third partof his personal estate ;
one moiety thereof to the Lord Protector, and the
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other moiety to him or them who shall sue for the
same.
XVII. That the persons who shall be elected to

Eligibllity  serve in Parliament, shall be such (and no other

of represen- than guch) as are persons of known integrity, fear-

o ing God, and of good conversation, and being of
the age of twenty-one years.

XVIIL. That all and every person and persons

Flectorate. seised or possessed to his own use, of any estate,

real or personal, to the value of £200, and not
within the aforesaid exceptions, shall be capable to
elect members to serve in Parliament for counties.

XIX. That the Chancellor, Keeper, or Commis-
sioners of the Great Seal, shall be sworn bofore
they enter into their offices, truly and faithfully to
issue forth, and send abroad, writs of summons to
Parliament, at the times and in the manner before
expressed : and in case of neglect or failure to issue
and send abroad writs accordingly, he or they shall
for every such offence be guilty of high treason, and
suffer the pains and penalties thereof.

XX. That in case writs be not issued out, as is
before expressed, but that there be a neglect therein,
fifteen days after the time wherein the same ought
to be issued out by the Chancellor, Keeper, or Com-

’l"hntl’-r}r- missioners of the Great Seal ; that then the Parlia-
ment galt- ment shall, as often as such failure shall happen,
f:e‘}&e ther assemble and be held at Westminster, in the usual
:‘nn“}““‘ the place, at the times prefixed, in manner and by the
this frame of means hereafter expressed; that is to say, that

vernment the sheriffs of the several and respective counties,
ggﬁg};:‘?' sheriffdoms, cities, boroughs, and places aforesaid,
the first time within England, Wales, Scotland, and Ireland, the

:rw?eﬂ:::- Chancellor, Masters, and Scholars of the Univer-

England, sities of Oxford and Cambridge, and the Mayor and
%::{i:gd-i;nd Bailiffs of the borough of Berwick-upon-Tweed, and
the form In ©Other places aforesaid respectively, shall at the
:l'thm?y“ several courts and places to be appointed as afore-

said, within thirty days after the said fifteen days,

1648-1653] TEXT

cause such members to be chosen for their said
several and respective counties, sheriffdoms, univer-
sities, cities, boroughs, and places aforesaid, by such
persons, and in such manner, as if several and re-
spective writs of summons to Parliament under the
Great Seal had issued and been awarded according
to the tenor aforesaid: that if the sheriff, or other
persons authorized, shall neglect his or their duty
herein, that all and every such sheriff and person
authorized as aforesaid, so neglecting lLis or their
daty, shall, for every such offence, be guilty of high
treason, and shall suffer the pains and penalties
thereof.

XXI. That the clerk, called the clerk of the Com-
monwealth in Chancery for the time being, and all
others, who shall afterwards execute that office, to
whom the returns shall be made, shall for the next
Parliament, and the two succeeding Triennial Par-
liaments, the next day after such return, certify the
names of the several persons so returned, and of
the places for which he and they were chosen re-
spectively, unto the Council; who shall peruse the
said returns, and examine whether the persons so
elected and returned be such as is agreeable to the
qualifications, and not disabled to be elected: and
that every person and persons being so duly elected,
and being approved of by the major part of the
Council to be persons not disabled, but qualified as
aforesaid, shall be esteemed a member of Parlia-
ment, and be admitted to sit in Parliament, and not
otherwise.

XXII. That the persons so chosen and assembled
in manner aforesaid, or any sixty of them, shall be,
and be deemed the Parliament of England, Scotland,
and Ireland ; and the supreme legislative power to
be and reside in the Lord Protector and such Par-
liament, in mannper herein expressed.

XXIII. That the Lord Protector, with the advice
of the major part of the Council, shall at any other

91

ualifica-
tion article.
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1648-1658] TEXT

The Protec- time than is before expressed, when the necessities | ¢ oother with the Lord Chancellor, Lord Keeper, or

"l:r’s 0?,1:“- of the State shall require it, summon Parliaments in | 4 miggioners of the Great Seal for the time being,

& POWEr-  anner before expresseq. which ghn.ll not be ad- shall have power to hear and determine such

journed, prorogued, or dissolved without their own | 4., ntion and miscarriage, and to award and in-

congent, during the first three months of their 8it- | g,0¢ punighment, as the natare of the offence shall

ting. And in case of future war with any foreign | jegerve, which punishment shall not be pardoned or

State, a Parliament shall be forthwith summoned for remitted by the Lord Protector; and, in the inter-

their advice concerning the same. . val of Parliaments, the major part of the Council,

XXIV. That all Bills agreed unto by the Parlia- with the consent of the Lord Protector, may, for

ment, shall be prefsented to the Lord P:E-ot-ect.or for corruption or other miscarriage as aforesaid, sus-

Prototype of his consent; and in case he shall not give his con- | 1.nq a5v of their number from the exercise of their

z%mw sent thereto within twenty days after they shall be trust, if they shall find it just, until the matter shall
stitution of Presented to him, or give satisfaction to the Parlia- | o yo0rg and examined as aforesaid.

;limdwn ment within the time limited, that then, upon dec- XXVI. That the Lord Protector and the major

stitution of

laration of the Parliament that the Lord Protector
hath not consented nor given satisfaction, such Bills
shall pass into and become laws, although he shall
not give his consent thereunto ; provided such Bills
oontain nothing in them contrary to the matters
contained in these presents.

XXV. That Henry Lawrence, Esq., &ec., or any
seven of them, shall be a Council for the purposes

part of the Council aforesaid may, at any time
before the meeting of the next Parliament, add to
the Council such persons as they shall think fit,
provided the number of the Council be not made
thereby to exceed twenty-one, and the quorum to be
proportioned accordingly by the Lord Protector and
the major part of the Council.

XXVII. That a constant yearly revenue shall be

l{“‘h‘ﬁ"f expressed in this writing: and upon the death or | rgi56q, gettled, and established for maintaining of The Protec-
‘éﬂ?:cu_s other removal of any of them, the Parliament shall | 10 000 horse and dragoons, and 20,000 foot, in mm sup-

nominate six persons of ability, integrity, and

England, Scotland and Ireland, for the defence and fom_u“.b:,
fearing God, for every one that is dead or removed ;

security thereof, and also for a convenient number force.

out of which the major part of the Council shall
elect two, and present them to the Lord Protector,
of which he shall elect one; and in case the Parlia-
ment shall not nominate within twenty days after
notice given unto them thereof, the major part of
the Council shall nominate three as aforesaid to the
Lord Protector, who out of them shall supply the
vacancy; and until this choice be made, the remain-
ing part of the Council shall execute as fully in all
things, as if their number were full. And in case
of corruption, or other miscarriage in any of the

of ships for guarding of the seas; besides £200,000
per annum for defraying the other necessary charges
of administration of justice, and other expenses of
the Government, which revenue shall be raised by
the customs, and such other ways and means as
shall be agreed upon by the Lord Protector and the
Council, and shall not be taken away or diminished,
nor the way agreed upon for raising the same
altered, but by the consent of the Lord Protector
and the Parliament.

XXVIII. That the said yearly revenue shall be System of

paid into the public treasury, and shall be issued auditors

out for the uses aforesaid. ?;:T e

Council in their trust, the Parliament shall appoint
seven of their number, and the Council six, who,
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XXIX. That in case there shall not be cause
hereafter to keep up so great a defence both at land
or sea, but that there be an abatement made thereof,
the money which will be saved thereby shall remain
in bank for the public service, and not be employed
to any other use but by consent of Parliament, or,
in the intervals of Parliament, by the Lord Protec-
tor and major part of the Council.

XXX. That the raising of money for defraying
the charge of the present extraordinary forces,
both at sea and land, in respect of the present wars,
shall be by consent of Parliament, and not other-
wise: save only that the Lord Protector, with the
consent of the major part of the Council, for pre-
venting the disorders and dangers which might
otherwise fall out both by sea and land, shall have
power, until the meeting of the first Parliament, to
raise money for the purposes aforesaid; and also
to make laws and ordinances for the peace and wel-
fare of these nations where it shall be necessary,
which shall be binding and in force, until order
shall be taken in Parliament concerning the
same.

XXXI. That the lands, tenements, rents, royal-
ties, jurisdictions and hereditaments which remain
yet unsold or undisposed of, by Act or Ordinance
of Parliament, belonging to the Commonwealth
(except the forests and chases, and the honours and
manors belonging to the same; the lands of the
rebels in Ireland, lying in the four counties of
Dublin, Cork, Kildare, and Carlow: the lands
forfeited by the people of Scotland in the late wars,
and also the lands of Papists and delinquents in
England who have not yet compounded), shall be
vested in the Lord Protector, to hold, to him and
his successors, Lords Protectors of these nations,
and shall not be alienated but by consent in Parlia-
ment. And all debts, fines, issues, amercements,
penalties and profits, certain and casual, due to the

1648-1653] TEXT

Keepers of the liberties of England by authority of
Parliament, shall be due to the Lord Protector, and
be payable into his public receipt, and shall be
recovered and prosecuted in his name.

XXXII. That the office of Lord Protector over
these nations shall be elective and not hereditary;
and upon the death of the Lord Protector, another
fit person shall be forthwith elected to succeed him
in the Government; which election shall be by the
Council, who, immediately upon the death of the
Lord Protector, shall assemble in the Chamber
where they usually sit in Council; and, having given
notice to all their members of the cause of their
assembling, shall, being thirteen at least present,
proceed to the election; and, before they depart the
said Chamber, shall elect a fit person to succeed in
the Government, and forthwith cause proclamation
thereof to be made in all the three nations as shall
be requisite ; and the person that they, or the major
part of them, shall elect as aforesaid, shall be, and
shall be taken to he, Lord Protector over these
nations of England, Scotland and Ireland, and the
dominions thereto belonging. Provided that none
of the children of the late King, nor any of his line
or family, be elected to be Lord Protector or other
Chief Magistrate over these nations, or any the
dominions thereto belonging. And until the afore-
said election be past, the Council shall take care
of the Government, and administer in all things
as fully as the Lord Protector, or the Lord Pro-
tector and Council are enabled to do.

XXXIII. That Oliver Cromwell, Captain-General

Article of
Succession :
elective,

not heredi-
tary ruler.
Manner of
sald election.

of the forces of England, Scotland and Ireland, Oliver Crom-

shall be, and is hereby declared to be, Lord Pro- ;f.“'

tector of the Commonwealth of England, Scotland
and Ireland, and the dominions thereto belonging,
for his life.

XXXIV. That the Chancellor, Keeper or Com-
missioners of the Great Seal, the Treasurer,

Protec-
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Admiral, Chief Governors of Ireland and Scotland,
and the Chief Justices of both the Benches, shall be
chosen by the approbation of Parliament; and, in
the intervals of Parliament, by the approbation of
the major part of the Council, to be afterwards
approved by the Parliament.

XXXV. That the Christian religion, as contained
in the Scriptures, be held forth and recommended
as the public profession of these nations; and that,
a8 soon a8 may be, a provision, less subject to
scruple and contention, and more certain than the
present, be made for the encouragement and main-
tenance of able and painful teachers, for the in-
structing the people, and for discovery and
confutation of error, hereby, and whatever is con-
trary to sound doctrine; and until such provision be
made, the present maintenance shall not be taken
away or impeached.

XXXVI. That to the public profession held
forth none shall be compelled by penalties or other-
wise; but that endeavours be used to win them
by sound doctrine and the example of a good
conversation,

XXXVIL That such as profess faith in God by
Jesus Christ (though differing in judgment from the
doctrine, worship or discipline publicly held forth)
shall not be restrained from, but shall be protected
in, the profession of the faith and exercise of their
religion; so as they abuse not this liberty to the
civil injury of others and to the actual disturbance
of the public peace on their parts: provided this
liberty be not extended to Popery or Prelacy, nor
to such as, under the profession of Christ, hold
forth and practise licentiousness.

XXXVIII. That all laws, statutes and ordi-
nances, and clauses in any law, statate or ordinance
to the contrary of the aforesaid liberty, shall be
esteemed as null and void.

XXXIX. That the Acts and Ordinances of Par-

1648-1658] TEXT

liament made for the sale or other disposition of
the lands, rents and hereditaments of the late King,
Queen, and Prince, of Archbishops and Bishops,
&c., Deans and Chapters, the lands of delinquents
and forest-lands, or any of them, or of any other
lands, tenements, rents and hereditaments belong-
ing to the Commonwealth, shall nowise be impeached
or made invalid, but shall remain good and firm;
and that the securities given by Act and Ondinance
of Parlinment for any sum or sums of money, by
any of the said lands, the excise, or any other pub-
lic revenue; and also the securities given by the
public faith of the nation, and the engagement of
the public faith for satisfaction of debts and dam-
ages, shall remain firm and good, and not be made
void and invalid upon any pretence whatsoever.

XL. That the Articles given to or made with the
enemy, and afterwards confirmed by Parliament,
shall be performed and made good to the persons
coucerned therein; and that such appeals as were
depending in the last Parliament for relief concern-
ing bills of sale of delinquent's estates, may be
heard and determined the next Parliament, any
thing in this writing or otherwise to the contrary
notwithstanding.

XLI. That every successive Lord Protector over
these nations shall take and subscribe a solemn
oath, in the presence of the Council, and such
others as they shall call to them, that he will seek
the peace, quiet and welfare of these nations, cause
law and justice to be equally administered; and
that he will not violate or infringe the matters and
things contained in this writing, and in all other
things will, to his power and to the best of his
understanding, govern these nations according to
the laws, statutes and customs thereof.

XLII. That each person of the Council shall,
before they enter upon their trust, take and sob-
scribe an oath, that they will be true and faithful

7
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in their trust, according to the best of their knowl-
edge; and that in the election of every successive
Lord Protector they shall proceed therein impar-
tially, and do nothing therein for any promise, fear,
favour or reward.

CONTEMPORARY EXPOSITION
OLIVER OROMWELL (1653)

I suppose the Summons that hath been instrumental to bring
you hither gives you well to understand the occasion of your
being here. Howbeit, I have something farther to impart to
you, which is an Instrument drawn-up by the consent and
advice of the principal Officers of the Army; which is a little
(a8 we conceive) more significant than the Letter of the Sum-
mons. We have that here to tender you; and somewhat like-
wise to say farther for our own exoneration: which we hope
may be somewhat farther for your satisfaction. And withal
seeing you sit here somewhat uneasily by reason of the scant-
ness of the room and heat of the weather, I shall contract my-
self with respect thereunto. . . .

¢ But indeed " that is contained in the Paper here in my hand,
which will be offered presently to you to read. But having
done that, we have done upon such ground of necessity as we
have ‘*now’ declared, which was not a feigned necessity but
a real, — *¢ it did behove us,” to the end we might manifest to
the world the singleness of our hearts and our integrity who
did these things, Not to grasp at the power ourselves, or keep it
in military hands, no not for a day; but, as far as God enabled
us with strength and ability, to put it into the hands of Proper
Persons that might be called from the several parts of the
Nation. This necessity; and I hope we may say for ourselves,
this integrity of concluding to divest the Sword of all power in
the Civil Administration, — hath been that that hath moved us
to put You to this trouble ‘‘ of coming hither:” and having
done that, truly we think we cannot, with the discharge of our
own consciences, but offer somewhat to you on the devolving of
the burden on your shoulders. It hath been the practice of
others who have, voluntarily and out of a sense of duty,

1653] CONTEMPORARY EXPOSITION 29

divested themselves, and devolved the Government into new
hands; I say, it hath been the practice of those that have
done so; it hath been practised, and is very comsonant to
reason, to lay ¢‘down,” together with their Authority, some
Charge ‘¢ how to employ it,” (as we hope we have done), and
to press the duty ¢* of employing it well: ” concerning which
we have a word or two to offer you. . . .

I have only this to add. The affairs of the Nation lying on
our hands to be taken care of; and we knowing that both the
Affairs at Sea, the Armies in Ireland and Scotland, and the pro-
viding of things for the preventing of inconveniences, and the
answering of emergencies, did require that there should be no
Interruption, but that care ought to be taken for these things;
and foreseeing likewise that before you could digest yourselves
into such a method, both for place, time and othér circum-
stances, as you shall please to proceed in, some time would be
required, — which the Commonwealth could not bear in respect
to the managing of things: I have, within a week *¢ past,”
set-up a Council of State, to whom the managing of affairs is
committed. Who, I may say, very voluntarily and freely,
before they see how the issue of things will be, have engaged
themselves in business; eight or nine of them being Members
of the House that late was. — I say I did exercise that power
which, I thought, was devolved upon me at that time; to the
end affairs might not have any interval ‘ or interruption.”
And now when you are met, it will ask some time for the
settling of your affairs and your way. And, ‘“‘on the other
hand,” a day cannot be lost. or ‘¢ left vacant,” but they must
be in continual Council till you take farther order. So that the
whole matter of their consideration also which regards them is
at your disposal, as you shall see cause. And therefore I
thought it my duty to acquaint you with thus much, to prevent
distractions in your way : That things have been thus ordered ;
that your affairs will ** not stop, but” go on, *‘in the mean-
while,” — till you see cause to alter this Council ; they having
no authority or continuance of sitting, except simply until you
take farther order.

Carcyre, Life of Cromwell, First Speech to the Sixth Parliament. 1IL
48, 70. :
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CRITICAL COMMENT
HALLAM (1827)

They appointed a commission to consider the reformation of
the law, in consequence of repeated petitions against many
of its inconveniences and abuses; who, though taxed of course
with dilatoriness by the ardent innovators, suggested many
useful improvements, several of which have been adopted in
more regular times, though with too cautious delay. They
proceeded rather slowly and reluctantly to frame a scheme
for future parliaments; and resolved that they should consist
of 400, to be chosen in due proportion by the several counties,
nearly upon the model suggested by Lilburne, and afterwards
carried into effect by Cromwell. . . .

It was now the deep policy of Cromwell to render himself the
sole refuge of those who valued the laws, or the regular eccle-
siastical ministry, or their own estates, all in peril from the
mad enthusiasts who were in hopes to prevail. These he had
admitted into that motley convention of one hundred and
twenty persons, sometimes called Barebone’s parliament, but
more commonly the little parliament, on whom his council of
officers pretended to devolve the government, mingling them
with a sufficient proportion of a superior class whom he could
direct.

Heney Havram, The Constitutional History of England. TL 241, 242, 243.

MACAULAY (1849)

The name of king was hateful to the soldiers. Some of
them were indeed unwilling to see the administration in the
hands of any single person. The great majority, however,
were disposed to support their general as elective first magis-
trate of a commonwealth, against all factions which might
resist his authority ; but they would not consent that he should
assume the regal title, or that the dignity, which was the just
reward of his personal merit, should be declared hereditary in
his family. All that was left to him was, to give to the new
republic a constitution as like the constitution of the old
monarchy as the army would bear. . . .
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His plan bore from the first, a considerable resemblance to
the old English constitution; but in & few years, he thought it
safe to proceed further, and to restore almost every part of the
ancient system under new names and forms. The title of
king was not revived, but the kingly prerogatives were intrusted
to a lord high protector. The sovereign was called, not His
Majesty, but His Highness. He was not crowned and anointed
in Westminster Abbey, but was solemnly enthroned, girt with
a sword of state, clad in a robe of purple, and presented with
a rich Bible, in Westminster Hall. His office was not declared
hereditary; but he was permitted to name his successor.

TaoMas BamiNnaTon Macavray, History of England. 1. 104.

BAGEHOT (1872)

The second period of the British Constitution begins with the
accession of the House of Tudor, and goes down to 1688; it
is in substance the history of the growth, development, and
gradually acquired supremacy of the new great council. . . .
The steps were many, but the energy was one — the growth of
the English middle-class, using that word in its most inclusive
sense, and its animation under the influence of Protestantism.
. . . A still stronger anti-Papal spirit entered into the middle
sort of Englishmen, and added to that force, fibre, and sub-
stance which they have never wanted, an ideal warmth and
fervour which they have almost always wanted. Hence the
saying that Cromwell founded the English Constitution. Of
course, in seeming, Cromwell’'s work died with him; his
dynasty was rejected, his republic cast aside; but the spirit
which culminated in him never sank again, never ceased to
be a potent, though often latent and volcanic force in the

country.

WaLTeR Bacenror, English Constitution. 282.

J. R. GREEN (1874)

The dissolution of the Convention replaced matters in the
state in which its assembly had found them; but there was
still the same general anxiety to substitute some sort of legal
rale for the power of the sword. The Convention had named
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during its session a fresh Council of State, and this body at
once drew up, under the name of the Instrument of Government,
a remarkable Constitution, which was adopted by the Council
of Officers. They were driven by necessity to the step from
which they had shrunk before, that of convening a Parliament
on the reformed basis of representation, though such a basis
had no legal sanction. The House was to consist of four
hundred members from England, thirty from Scotland, and
thirty from Ireland. The seats hitherto assigned to small and
rotten boroughs were transferred to larger constituencies, and
for the most part to counties. All special rights of voting in
the election of members were abolished, and replaced by a
general right of suffrage, based on the possession of real or
personal property to the value of two hundred pounds. Catho-
lics and ** Malignants ” as those who had fought for the King
were called, were excluded for the while from the franchise.
Constitutionally all further organization of the form of govern-
ment should have been left to this Assembly; but the dread of
disorder during the interval of its election, as well as a long-
ing for ‘¢ settlement,” drove the Council to complete their work
by pressing the office of ‘‘ Protector” upon Cromwell. . . .
The powers of the new Protector indeed were strictly limited.
Though the members of the Council were originally named by
him, each member was irremovable save by consent of the rest:
their advice was necessary in all foreign affairs, their consent
in matters of peace and war, their approval in nominations to
the great offices of state, or the disposal of the military or
civil power. With this body too lay the choice of all future
Protectors. To the administrative check of the Council was
added the political check of the Parliament. Three years at
the most were to elapse between the assembling of one Parlia-
ment and another. Laws could not be made, nor taxes im-
posed but by its authority, and after the lapse of twenty days
the statutes it passed became laws even if the Protector’s
assent was refused to them. The new Constitution was un-
doubtedly popular; and the promise of a real Parliament in a
few months covered the want of any legal character in the new
tule. The Government was generally accepted as a provisional
one, which could only acquire legal authority from the ratifica~
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tion of its acta in the coming session; and the desire to settle
it on such a Parliamentary basis was universal among the
members of the new Assembly which met in the autumn at
‘Westminster.

J.R. Grer, Short History of the Engiish People. 585, 58,

TASWELL-LANGMEAD (1879)

In this connection it has been observed, that the significance
of the Commonwealth consists before all else in the fact that
England for the first time in its history showed the world what
a strong resolute government, freed from the fetters of the
medieval parliamentary State, and & government which, in
respect of broad views and absence of prejudice, was far in
advance of its time, could achieve both without and within.

T. P. TAsWBLL-LAnax2AD, English Constitutional History. 508,

HANNIS TAYLOR (1889)

As early as October, 1647, the levellers had embodied
their new conception of government in the draft of a constitu-
tion entitled ‘¢ The Agreement of the People,” which proposed,
first, that the constituencies should be ¢ more indifferently pro-
portioned according to the number of inhabitants;” second,
that the existing parliament should be dissolved on September
80, 1648 ; third, that all future parliaments should be triennial ;
fourth, that a single elected chamber should be supreme in all
things not ‘¢ expressly or impliedly reserved by the represented
to themselves.” This prototype of all constitutions, state and
federal, as they exist to-day in the United States, was to draw
its authority from a direct acceptance by the people, who re-
served to themselves, by express constitntional limitations
upon the powers granted, certain rights, among which the
agreement pointedly named the absolute right to religious liberty
and due process of law. . . .

The scheme of government embodied in the ¢ Instrument ™
undertook to impose a twofold limitation upon the powers of
the chief of state, whom it designated as lord protector. The
supreme executive power was vested in him, acting with the
advice of a council of state whose members, though originally
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appointed by him, were irremovable save by the consent of the
rest. With the advice of the council the protector could treat
with foreign states, with its consent he could make peace and
war, while in it alone was vested the power to choose all future
protectors. The supreme legislative power was vested in the
protector, and a parliament consisting of a single chamber to
be composed of four hundred members from England, thirty
from Scotland, and thirty from Ireland, according to the plan
formulated by Vane at the close of the Long Parliament, but
which that body failed to enact into law. No statutes were
to be passed nor taxes imposed without the consent of this
assembly, and all of its enactments were to become law within
twenty days even without the protector’s consent, unless he
could persuade the house of the reasonableness of his objec-
tions. It was not to be adjourned, prorogued, or dissolved
without its own consent within the first five months after its
meeting, and a new parliament was to be assembled every three
years. Every person possessed of real or personal property of
the value of two hundred pounds had the right to vote for
members, and all were eligible as electors or as members except
malignants, delinquents, and Roman Catholics. Religious
liberty was guaranteed to all Christians except prelatists,
papists, and those who taught licentiousness under the name of
religion. As the new chamber thus provided for was not to
meet until the third of the following September, the protector
was authorized in the mean time to raise all money necessary for
the public service, and to make ordinances, which should have
the force of law until the subjects embraced in them could be
provided for by parliamentary enactments. Under this provi-
sion, which gave to the protector a wide scope for the exercise
of his administrative genius, he issued before the parliament
met sixty-four ordinances, which embraced all the more import-
ant questions then pressing for solution in church and state.

HANNIS TAYLOR, The Origin and Growth of the English Constitution.
11 341-349.

8. R. GARDINER (1889)

On Janunary 15, 1649, whilst the King’s fate was still in sus-
pense, the Council of the Army set forth a document known as
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the Agreement of the People. It was a sketch of a written
Constitution for a Republican Government based on the Heads
of the Proposals [see this paper in Gardiner's Constitutional
Documents, page 232], omitting everything that had reference
to the King. The Heads of the Proposals had contemplated
the retention of the Royal authority in some shape or another,
and had been content to look for security to Acts of Parliament,
because, though every Act was capable of being repealed, it
could not be repealed withiout the consent both of the King and
the Houses, and the Houses might be trusted to refuse their
consent to the repeal of any Act which checked the despotism
of the King; whilst the King could be trusted to refuse his con-
sent to the repeal of any Act which checked the despotism of
the Houses. With the disappearance of Royalty the situation
was altered. The despotism of Parliament was the chief danger
to be feared, and there was no possibility of averting this by
Acts of the Parliament itself. Naturally, therefore, arose the
idea of a written Constitution, which the Parliament itself
would be incompetent to violate. According to the proposed
scheme, the existing Parliament was to be dissclved on April
80, 1649. After this there was to be a biennial Parliament
without a House of Lords, a redistribution of seats, and a rating
franchise. For seven years all who had adhered to the King
were to be deprived of their votes, and during the first and
second Parliaments only those who had by contributions or by
personal service assisted the Parliament, or who had refrained
from abetting certain combinations against Parliament, were to
be capable of being elected, whilst those who had actually sup-
ported the King in the war were to be excluded for fourteen
years. Further, no official was to be elected. There was to
be a Council for *“ managing public affairs.,” Further, six par-
ticulars were set down with which Parliament could not meddle,
all laws made on those subjects having no binding force.

As to religion, there was to be a public profession of the
Christian religion ** reformed to the greatest purity of doctrine,”
and the clergy were to be maintained ‘¢ out of a public treasury,”
but ¢ not by tithes.” This public religion was not to be
¢ Popery or Prelacy.” No one was to be compelled to con-
formity, but all religions which did not create disturbances were
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to be tolerated. It was not, however, to be understood ** that
this liberty shall necessarily extend to Popery or Prelacy,” a
clause, the meaning of which is not clear, but which was prob-
ably intended to leave the question open to Parliament to decide.
The Article on Religion was, like the six reserved particulars,
to be out of the power of Parliament to modify or repesl.

The idea of reserving certain points from Parliamentary action
was one which was subsequently adopted in the American Con-
stitution, with this important difference, that the American
Constitution left a way open by which any possible change
could be effected by consulting the nation; whilst the Agree-
ment of the People provided no way in which any change in
the reserved powers could be made at all. In short, the found-
ers of the American Constitution understood that it was useless
to attempt to bind a nation in perpetuity, whilst the English
Council of the Army either did not understand it, or distrusted
the nation too far to make provision for what they knew must
come in time. . . .

That the execution of the King made the difficulties in the
way of the establishment of a Republic greater than they had
been, it is impoasible to deny; but the main difficulties would
have existed even if the King had been deposed instead of
executed. There are two foundations upon which government
must rest if it is to be secure, the traditional continuity which
is derived from the force of habit, and the national support
which is derived from the force of will. The Agreement of the
People swept the first aside, and only trusted the latter to a
very limited extent.

The Instrument of Government was intended to suit a Con-
stitutional Government carried on by a Protector and a single
House. The Protector therefore stepped into the place of the
King, and there were therefore clauses inserted to define and
check the power of the Protector, which may fitly be compared
with those of the Heads of the Proposals. The main difference
lay in this, that the Heads of the Proposals were intended to
check a King who, at least for some time to come, was to be
regarded as hostile to the Parliament, whereas the Instrument
of Government was drawn up with the sanction of the Pro-
tector, and therefore took it for granted that the Protector was
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not to be guarded against as a possible enemy. His power
bowever was to be limited first by his Council of State, and
secondly by Parliament.

Parliament was to be elected and to meet, not as according
to the Agreement of the People, once in two, but once in three
years, and to remain in session at least five months. It was
to be elected in accordance with a scheme for the redistribu-
tion of seats based on that set forth in the Agreement of the
People, the Protector and Council having leave to establish
constituencies in Scotland and Ireland, which were now to send
members to the Parliament of Westminster. It was the firast
attempt at a parliamentary union between the three countries
carried out at a time when such a union was only possible, be-
cause two of the countries had been conquered by one. Instead
of the old freehold franchise, or of the rating franchise of the
Agreement of the People, there was the franchise in the counties
to be given to the possessors of real or personal estate to the
value of £200. As nothing was said about the boroughs, the
right of election would remain in those who had it under
the Monarchy, that is to say, it would vary according to the
custom of each borough. In those boroughs in which the cor-
porations elected, the feeling by this time would be likely
to be anti-Royalist. The disqualification clauses were less
stringently drawn than in the Agreement of the People, but all
who had abetted the King in the war were to be deprived of
their votes at the first election and of the right of sitting in
the first four Parliaments. Those who had abetted the Re-
bellion in Jreland, or were Roman Catholics, were permanently
disqualified from sitting or voting. . . .

The clauses relating to the power of Parliament in matters of
finance seem to have been modelled on the old notion that
¢ the King was to live of his own” in ordinary times. A con-
stant yearly revenue was to be raised for supporting an army
of 30,000 men — now regarded as a permanent charge—and
for a fleet sufficient to guard the seas as well as £200,000 for
the domestic administration. The total amount, and the
sources of the necessary taxation, were to be settled by the
Protector and Council; Parliament having no right to diminish
it without the consent of the Protector. With respect to
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war expenses, they were to be met by votes of Parliament, ex-
cept that in the intervals of Parliament the Protector and
Council might raise money to meet sudden emergencies from
war till the Parliament could meet, which the Protector and
Council were bound to summon for an extraordinary session in
such an emergency. . . .

The functions of the Council were of considerable importance.
In all important matters the Protector had to act by its advice,
and when Parliament was not in session it was to join him in
passing Ordinances which were to be obeyed until in the next
session Parliament either confirmed them or disallowed them.
On the death of the Protector it was the Council which was to
elect his succeasor. . . .

The Instrument of Government suffered not only under the
vice of ignoring the probable necessity of its amendment in the
future, but also under the vice of having no support either in
traditional loyalty nor in national sanction. If, however, we
pass over these all-important faults, and discuss it from the
purely constitutional point of view, it is impossible not to be
struck with the ability of its framers, even if we pronounce
their work to be not entirely satisfactory. It bears the stamp
of an intention to steer a middle course between the despotiam
of a ‘¢ single person ” and the despotism of a ‘¢ single House.”
Parliament had supreme rights of legislation, and the Protector
was not only sworn to administer the law, but every illegal act
would come before the courts of law for condemnation. Parlia-
ment, too, had the right of disapproving the nominations to
the principal ministerial offices, and of voting money for con-
ducting operations in time of war. Where it fell short of the
powers of modern Parliaments was in its inability to control
administrative acts, and in its powerlessneas to refuse supplies
for the carrying on of the government in time of peace. A
modern Parliament can exercise these powers with safety, be-
cause if it nses them foolishly a government can dissolve it
and appeal to the nation, whereas Cromwell, who was but the
head of a party in the minority, and whose real strength
rested on the army, did not venture to appeal to the nation at
large, or even to appeal too frequently to the constituencies
who were to elect his Parliament.

109

The real constitutional safeguard was intended to be in the
Council of State. Ultimately, after the death of the Councillors
named in the Instrument, the Council of State would indirectly
represent the Parliament, as no one would have a place on it
whose name had not been one of six presented by Parliament.
In the Council of State, the Protector would be in much the
same position a8 a modern Prime Minister in his Cabinet, ex-
cept that each member of the Council held his position for life,
whereas a modern Prime Minister can obtain the resignation of
any member of the Cabinet with whom he is in strong disagree-
ment. On the other hand, the greater part of the members of
a modern Cabinet are heads of executive departments, and thus
have a certain independent position of their own. In some
respects indeed, the relations between the Protector and the
Council were more like those between an American President
and the Senate in executive session, than those between an
English Prime Minister and the Cabinet. The members of the
American Senate are entirely independent of the President, as
the members of the Council of the Protectorate were entirely
independent of the Protector when once they had been chosen.
On the other hand, the two bodies differed in a most important
particular. The tendency of the American Senate, which is
never officially brought into personal contact with the Presi-
dent, is to be antagonistic to the President. The tendency of
the Council of State, which was in daily contact with the Pro-
tector, was to work with him instead of against him. It was
not, however, in consequence of its merits or demerits as a
constitutional settlement that the Instrument of Government
failed. It broke down because the first Parliament summoned
under it refused to acknowledge its binding force, and claimed
to be a constituent as well as a legislative body.

to Constituti 1 D
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8. R. GaARDINER, Introd ts of the Puritan

Revolution. lii. lix.

J. K. HOBMER (1860)

On the 20th, the agreement of the People was formally pre-
sented. . . . In 1647, Ireton, to whom the bold and masterly
elaboration was for the most part due, had not been ready for so
radical a step, and had left the council abruptly, as we have
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seen, at the suggestion of laying by the King ; but in the Army
now, rank and file and chiefs stood together. The paper con-
sisted of ten articles. . . . Except the 8th article, relating to
the religious establishment, which, judged by modern ideas, is
parrow, there is nothing here not most thoroughly reasonable.
Ireton himself, like Cromwell and Vane, was ready for the
broadest toleration, including even Jews, infidels, and Pagans;
but even in the Rump there were prejudices that must be
humoured. On the 6th of February it was resolved : ‘* That the
House of Peers in Parliament is useless and dangerous, and
ought to be abolished,” and on the following day, ** that the office
of the King. . . . is unnecessary, burdensome, and dangerous
to the liberty, safety, and public interest of the People of this
pation, and therefore ought to be abolished.” The old order
was thus completely swept away, and England was a Republic.
The English reforms already gained in the nineteenth century,
and still in progress at the present hour, were all anticipated :
all too, that is most essential in the American system had been
formulated.

Thus we see that popular government, the heritage from the
ancient Saxon time, seemed likely to have in the days of the
Ironsides a most complete and memorable revival. It is to be
noticed that it came about as something into which people were
forced, rather than something which they voluntarily embraced.
Eliot, Pym, and Hampden never conceived for England of a
polity in which King and Lords should be swept away. It was
the rank and flle of the Army, the plain people, the tradesmen
of the towns; or rather, since the towns in great majority be-
came Presbyterian, it was the small farmers, the yeomen, from
whom proceeded the first assertion of a complete right to self-
government. Their own leaders at first held back, in some
cases denouncing so thorough a sweep. At last, however,
Cromwell, Ireton, Vane, and Milton stood thoroughly with the
men, — justifying themselves in their course by the belief that
they undertook no new thing, but only restored the essentials
of that most ancient freedom that had been so deeply overlaid.

James K. Hosuer, A Short History of Anglo-Sazon Freedom. 152-155.
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BORGEAUD (1892)

At the culminating point of the Puritan Revolution, when
Cromwell, swept on by the democratic movement, is compelled
to follow it if he would become its master, a curious constitu-
tional project is seen coming to the surface. This is the
¢ Agreement of the People” presented by the army to the
House of Commons, for its approval and eventual submission
to the people. The idea of its authors, clearly stated in the
document itself, and discussed in the pamphlets of the day, was
the establishment of a supreme law, placed beyond the reach of
Parliament, defining the powers of that body and expressly
declaring the rights which the nation reserved to itself and
which no authority might touch with impunity. This popular
compact was to receive the personal adhesion of the citizens,
according to a special procedure therein provided. Its pro-
mulgation depended upon its acceptance by the people.

CuagLes Boraraun, Adoption and Amendment of Constitutions in Europe
and America, translated by C. D. Hazen. 5-6.

BORGEAUD (1804)

This manifesto contains the outline of a complete constitu-
tion. When we read it and summarize the demands it con-
tains, we are astounded to find that it is pearly two centuries
and a half old. The principles which it lays down are, for the
most part, the very principles which contemporary democracy
has first succeeded in establishing, or is still demanding. The
sovereignty of the people: supreme power vested in a single
representative assembly; the executive entrusted by an as-
sembly to a council of state, elected for the term o.f one
legislature; biennial parliaments; equitable and proportionate
distribution of seats: extension of the right of voting, and of
election to all citizens dwelling in the electoral diatrict? who
are of full age, and neither hired servants nor in receipt of
relief : the toleration of all forms of Christianity : the suppres-
sion of state interference in church government; the limitation
of the powers of the representative assembly, by fundamental
laws embodied in the constitution, especially with regsn.i t.o the
civil liberties guaranteed to citizens — these are the principles
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proclaimed by the English democrats in January, 1648-49.
« « . This document bears the significant title of ‘ An Agree-
ment of the People of England.” It was presented to Parlia-
ment, not in order that Parliament might publish it of its own
authority, but that it might approve it and submit it to the
nation. . . . It was a real constitutional Charter, founded on
the direct acceptance of the people, and placed sbove the reach
of the representative Assembly — a constitution in the sense
in which the word is understood by the democracies of the
United States and Switzerland to-day.

When the roll containing the Agreement of the People was
presented to the House of Commons, the address was listened
to with all the respect due to the rank of those who bore it, and
a vote of thanks was passed with greabt solemnity. The read-
ing of the Agreement itself, however, was put off to a more
convenient season. Business of the greatest importance was
then occupying the minds of some of its members. On that
very day began the trial of the King.

It is remarkable, however, that certain reforms which had
formerly been demanded by the democratic party, or brought
forward in the Agreement of the People, were carried out
during the Protectorate; for example, the judicial reforms and
the reforms in the system of parliamentary representation.

The Instrument of Government which was elaborated in 1653
by the Council of Officers, was a written Constitution, the first,
and down to the present time the only one ever possessed by
modern England.

Cuarres BoroEAUD, Rise of Modern Democracy in Old and New Eng-
land, translated by Mrs. Birkbeck Hill. 38-98,

ENGLISH WRITTEN CONSTITUTIONS [Cm. VII

RANBOME (1886)

Three days later, a new constitution, devised by Lambert
and embodied in the Instrument of Government, was accepted
by the council of officers. In it the executive and legislative
powers were distributed between a Protector, a council of
state, and a parliament. Cromwell was named Protector, and
was to be general by sea and land. He was, however, to
decide questions of war and peace by the advice of the council

1827-1898] CRITICAL COMMENT 113

of state, and in case of war, parliament was to be immediately
summoned. The members of the council of state were also
named in the instrument: and the chief were Lambert, Des-
borough, Montague, Skippon, Antony Ashley Cooper, and six
others. On the death of any of these, the vacancy was to be
filled up by the Protector from a list of six names chosen by
parliament. All legislative power was reserved to parliament,
bat the Protector might suspend the coming into operation of
any act for twenty days. Parliaments were to be elected by
the new constituencies proposed by the Long Parliament, in
accord with the Agreement of the People. They were to be
held every third year; but no parliament was to be dissolved
till it had sat five months. By these arrangements it was
hoped to combine the freedom of republican institutions with
the practical efliciency of a single sovereign acting through a
cabinet, In reality, except when parliament was sitting, it
gave almost unlimited power to the Protector. Cromwell at
once accepted the post of Protector, and was solemnly inaugu-
rated in Westminster Hall, Lambert taking the leading share
in the ceremony.

CrriL RaxsoME, An Advanced History of England. 600,

MEDLEY (1898)

From 1642 to 1660 the English Constitution was practically
in abeyance; but the expedients which were evoked to filll the
void, formed no unimportant element in the future development
of the constitution. For, in the first place, the period of the
Commonweslth was distinguished by an attempt to change the
whole current of English history. As things have worked
themselves out, we have a constitution which contains no
fundamental laws unalterable by the three Estates in Parlia-
ment assembled, but leaves that body the legal sovereign with
control of the executive. But had the constitutions projected
under the Commonwealth been permanent, the development of
our system would have been hampered, if not checked, by
fundamental laws, and the written constitution would have
been sovereign instead of Parliament; while the executive and
legislature would have existed independently of each other, as
in the United States at the present day. In the second place,

8
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114 ENGLISH WRITTEN CONSTITUTIONS ([Cm. VII
Cromwell was perhaps chiefly hindered by his conservatism.
For he fell back on old expedients, and tried, as far as
might be, to reproduce the old constitution without those
links of historical association which had bound its several
parts together, and with that balance of powers which his
training in the ranks of the parliamentary party had led him
to regard as the ideal. Thus the Instrument of Government
set up an executive of a Protector and Council with co-ordi-
nate auathority, and a Parliament of one chamber independent
of the Council, unable on the one hand to alter the constitu-
tion, and on the other hand to be itself adjourned or dissolved
for five months without its own consent.

DouprLey Jovivs MepLEY, A Student’s Manual of English Comstitutional
Hisiory. 305-306.

1679] HABEAS CORPUS ACT— TEXT 115

CHAPTER VIII
HABEAS CORPUS ACT (1678)

SUGGESTIONS

Taze document for the Habeas Corpus Act is intituled *“an act for the
better securing of the liberty of the subject and for prevention of
imprisonments beyond the seas.” Various attempts have been made
unsuccessfully to obtain the passage of two Bills, one to give a more
expeditious use of the writs of Habeas Corpus in Criminal matters —
the other to prevent imprisonment in jails beyond the seas.

The old principle of relief from arbitrary arrest laid down in Magna
Charta, and applied throughout the succeeding constitutions, always
lacked a short and easy process of establishing the fact of illegal de-
tention. At length in 1679 this famous act was passed; although
defective in the promises as to bail and common law and falsehood,
this statute stands as one of the most important landmarks of human
liberty. It should be studied in its relation to the growth of the
liberty of the subject.

For Outlines and Material, see Appendix A.

DOCUMENT
Habeas Corpus Act (1679)

Extracts from the Provisions of the Statute, 31°
Car. IL c¢. 2. .

1. Thaton complaint and request in writing by-or ;ll‘;;n;:‘l:;m
on behalf of any person committed and charged with ‘5 ¢
any erime (unless committed for treason or felony of the Reaim,
expressed in the warrant; or as accessory, Or on sus- Se-e?'m

. pen-
picion of being mccessory, before the fact, to any gix (lfl
petit-treason or felony; or upon suspicion of such ;?;mhﬂ t-e:'t
petit-treason or felony, plaiuly expressed in_ the war- Charta, Art.
rant; or unless he is convicted or charged in execu- 39-40.
tion by legal process), the lord chancellor or any

of the twelve judges, in vacation, Gpon viewing a
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116 HABEAS CORPUS ACT [Ca. VIIL
copy of the warrant, or affidavit that a copy is
denied, shall (unless the party has neglected for two

There are _ terms to apply to any court for his enlargement)award

varlouskinds g 1,005 corpus for such prisoner, returnable im-

E‘dmﬁ;ﬂﬁ'; mediately before himself or any other of the judges;

and the and upon the return made shall discharge the party,

same, and 2 Z 2 s 5

still others, 1if bailable, upon giving security to appear and answer

in the Uni- {0 the accusation in the proper court of judicature.

bl Blnton. 2. That such writs shall be endorsed, as granted
in pursuance of this act, and signed by the person
awarding them.

Blackstone 8. That the writ shall be returned and the prisoner

Chigh this & prought up, within a limited time according to the

rogative.”  distance, not exceeding in any case twenty days.

4. That officers and keepers neglecting to make
due returns, or not delivering to the prisoner or his
agent within six hours after demand a copy of the
warrant of commitment, or shifting the custody of
a prisoner from one to another, without sufficient
reason or authority, (specified in the act,) shall for
the first offence forfeit £100 and for the second
offence £200 to the party grieved, and be disabled
to hold his office.

5. That no person, once delivered by habeas
corpus, shall be recommitted for the same offence,
on penalty of £500.

6. That every person committed for treason or
felony shall, if he requires it the first week of the
next term, or the first day of the next session of
oyer and terminer, be indicted in that term or ses-
sion, or else admitted to bail; unless the king's
witnesses cannot be produced at that time; and if
acquitted, or if not indicted and tried in the second
term or session, he shall be discharged from his im-
prisonment for such imputed offence; but that no
person, after the assizes shall be open for the county
in which he is detained, shall be removed by habeas
corpus, till after the assizes are ended ; but shall be
left to the justice of the judges of assize.

1724] CONTEMPORARY EXPOSITION 117

7. That any such prisoner may move for and
obtain his habeas corpus, as well out of the chan-
cery, or exchequer, as out of the king’s bench or
common pleas; and the lord chancellor or judges
denying the same, on sight of the warrant or oath
that the same is refused, forfeit severally to the
party grieved the snm of £500.

8. That this writ of habeas corpus shall run This act, as
into the counties palatine, cinque ports, and other m“'":{l‘:“
privileged places, and the islands of Jersey and e i
Gumy, broken in

9. That no-inhabitant of England (except per- fremory,
sons contracting, or convicts praying, to be trans- thatit
ported; or having committed some capital offence :’;‘gl&‘
in the place to which they are sent) shall be sent parliamen-
prisoner to Scotland, Ireland, Jersey, Guernsey, or :;‘x';'; -
any places beyond the seas, within or without the Petition of
king’s dominions; on pain that the party commit- Right, 1628,
ting, his advisers, aiders, and assistants, shall forfeit Broken in
to the party grieved a sum not less than £500 to :)o:t;m'-
be recovered with treble costs; shall be disabled to Act in reign
bear any office of trust or profit; shall incur the g{lﬁeorgo
penalties of praemunire; and shall be incapable of =

the king's pardon.

CONTEMPORARY EXPOSITION
BISHOP BURNET (1724)

It was carried by an odd artifice in the House of Lords. Lord
Grey and Lord Norris were named to be the tellers. Lord
Norris being a man subject to vapours, was not at all times
attentive to what he was doing, so, a very fat lord coming in,
Lord Grey counted him for ten as a jest at first, but seecing
Lord Norris had not observed it, he went on with this mis-
reckoning of ten; so it was reported to the house, and declared
that they who were for the bill were the majority, though it
indeed went on the other side; and by this means the bill
was past.

Girexrr Burxer, History of His Own Time. 1. 485
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126 THE BILL OF RIGHTS

crease of (9.) That the freedom of speech, and debates or
""“’“’? time proceedings in Parliament, ought not to be im-
This act first Peached or questioned in any court or place out
enforced in of Parliament.

1401. (10.) That exceasive bail ought not to be re-
quired, nor excessive fines imposed; nor cruel and
unusual punishments inflicted.

(11.) That jurors ought to be duly impanelled
and returned, and jurors which pass upon men in
trials for high treason ought to be freeholders,

(12.) That all grants and promises of fines and
forfeitures of particular persons before conviction
are illegal and void.

(13.) And that for redreas of all grievances, and
for the amending, strengthening, and preserving of
the laws, Parliament ought to be held frequently.

Aund they do claim, demand, and insist upon all
and singular the premises, as their undoubted rights
and liberties ; and that no declarations, judgments,
doings or proceedings, to the prejudice of the people
in any of the said premises, ought in any wise to be
drawn hereafter into consequence or example.

To which demand of their rights they are particu-
larly encouraged by the declaration of his Highness
the Prince of Orange, as being the only means for
obtaining a full redress and remedy therein.

Having therefore an entire confidence that his
said Highness the Prince of Orange will perfect the
deliverance so far advanced by himn, and will still
preserve them from the violation of their rights,
which they have here asserted, and from all other
attempts upon their religion, rights, and liberties :

II. The said Lords Spiritual and Temporal, and
Commons, assembled at Westminster, do resolve,
that William and Mary, Prince and Princess of
Orange, be, and be declared, King and Queen of
England, France, and Ireland, and the dominions
thereunto belonging, to hold the crown and royal
dignity of the said kingdoms and dominions to them

[Ca. IX

See Magna
Charta, Art.

xxxvi.

‘This is the
first official
statement
that the

1689] TEXT 127

the said Prince and Princess during their lives, and crown of
the life of the survivor of them; and that the sole E:?:ohlffgn‘:;
and full exercise of the regal power be only in, by Pulh-
and executed by, the said Prince of Orange, in the ™en

names of the said Prince and Princess, during their

joint lives ; and after their deceases, the said Crown

and royal dignity of the said kingdoms and domin-

ions to be to the heirs of the body of the said Prin-

cess ; and for default of such issue to the Princess

Annpe of Denmark, and the heirs of her body; and

for default of such issue to the heirs of the body of

the said Prince of Orange. And the Lords Spirit-

ual and Temporal, and Commons, do pray the said

Prince and Princess to accept the same accordingly.

III. And that the oaths hereafter mentioned be
taken by all persons of whom the oaths of allegiance New oath of
and supremacy might be required by law, instead of ﬂ]l ce,
them; and that the said oaths of allegiance and pnm:c“;r
supremacy be abrogated.

¢“T, A. B., do sincerely promise and swea.r, That
I will be fmt.hful and bear true allegiance to their
Majesties King William and Queen Mary :

¢ So help me God.”

¢“1, A. B.,, do swear, That I do from my heart
abhor, detest, and abjure as impious and heretical Supremacy.
that damnable doctrine and position, that Princes
excommunicated or deprived by the Pope, or any
authority of the See of Rome, may be deposed or
murdered by their subjects, or any other whatso-
ever. And I do declare, That no foreign prince,
person, prelate, state, or potentate hath, or eught
to have, any jurisdiction, power, superiority, pre-
eminence, or authority, ecclesiastical or spiritual,
within this realm:

¢ 8o help me God!"”

IV. Upon which their said Majesties did accept Agreement
the Crown and royal dignity of the kingdoms of %ert:‘:rn L A
England, France, and Ireland, and the dominions pgrliament.
thereunto belonging, according to the resolution
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118 HABEAS CORPUS ACT [Ca. VIII

CRITICAL COMMENT

BLACESTONE'S COMMENTARIES (1765)

The oppression of an obscure individual gave birth to the
famous hadeas corpus act (31 Car. II. ¢. 2) which is frequently
considered as another magna carta of the kingdom; and by
consequence and analogy has also in subsequent times reduced
the general method of proceeding on these writs . . . to the
true standard of law and liberty.

Sir Wu. BracksToNE, Commentaries on the Laws of England. B. III
135-136. .

CREASY (1859)

The Habeas Corpus Act also, which was passed in this reign
(31 Car. IL c. 2), is of great constitutional value, though it by
no means introduced any new principle into our system, or
formed any such epoch in the acquisition of the national liber-
ties as some writers represent. But it made the remedies
against arbitrary imprisonment short, certain, and obtainable
at all times and in all cases. . . .

These enactments, and especially the Habeas Corpus Act,
make the name of Charles II. figure creditably in our statute-
book, and there is one judicial decision of this reign which
established a constitutional principle of the highest value, or
rather which put an end to a long-continued abuse of the most
perilous character.

E. 8. Creasy, Rise and Progress of the English Constitution, 269, 272,

R. C. HURD (1877)

It was not to bestow an immunity from arbitrary imprison-
ment, which is abundantly provided in Magna Carta (if indeed
it is not much more ancient), that the statute of Charles II.
was enacted; but to cut off the abuses by which the govern-
ment’s last of power, and its servile subtlety of crown lawyers,
had impaired so fundamental a privilege.

RorLrix C, Hurp, Right of Personal Liberty, 84.

1765-1889] CRITICAL COMMENT 119

PATERSON (1877)

On May 27, 1679, the Habeas Corpus Act passed, and,
after the lapse of two centuries, it has been found by experi-
ence to have made the machinery revolve 8o promptly and cut
8o clearly into the marrow of all the mischiefs attending the
possession of might, regardless of right, that no king or min-
ister, led away with the dream of power, has since sought
seriously to baffle or disable it. . . . It is now a familiar code,
and represents a whole armoury of strength, for every line
and syllable of which each citizen would fight to the last, as
for his household gods. Holt said every man should be con-
cerned for Magna Charta. And the Habeas Corpus Act is only
a natural sequel and development of Magna Charta. No dic-
tator, whether gingle-handed or hydra-headed, can long breathe
the same air with those who have caught the secret of its power.
It appeals to the first principles of security, and to the law of
nature, if any such there be. Its whole essence is nothing
else than this. Every human being, who is not charged with
or convicted of & known crime, is entitled to personal liberty.

Jauzs PaTERsoN, Liberty of the Subject, Security of the Person. II. 207-8.

TABWELL-LANGMEAD (1879)

It was subject, however, to three defects. (1) It fixed no
limit on the amount of bail which might be demanded. (2) It
only applied to commitments on Criminal or supposed Criminal
charges; all other cases of unjust imprisonment being left to
the habeas corpus at Common Law as it subsisted before this
enactment. (3) It did not guard against falsehoods in the
retarn. The first of these defects was remedied in 1689, by
the Bill of Rights, which declared ‘¢ that excessive bail ought not
to be required.” The other two (notwithstanding a serious
attempt in 1757 to render the kabeas corpus at Common Law
more efficient) subsisted down to the year 1816 when they were
at length removed by ¢ An Act for more effectually securing
the liberty of the subject.” (56 Geo. IIL. c. 100.)

T. P. TaswerLL-Laxeueap, English Constitutional History, 521.
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120 HABEAS CORPUS ACT [Cm. VIII

DICEY (1885)

The right to the writ of Habeas Corpus existed atcommon law
long before the passing in 1679 of the celebrated Habeas Corpus
Act (81 Car. I1. cap. 2), and you may wonder how it has hap-
pened that this and the subsequent Act (56 Geo. III. cap. 100)
are treated and (for practical purposes) rightly treated, as the
basis on which rests an Englishman’s security for the enjoy-
ment of his personal freedom. Tbhe explanation is, that prior
to 1679 the right to the writ was often, under various pleas and
excuses, made of no effect. The aim of the Habeas Corpus
Act has been to meet all the devices by which the effect of the
writ can be evaded, either on the part of the judges, who
brought to issue the same, and if necessary discharge the pris-
oner, or on the part of the gaoler or the person who bas the
prisoner in custody. The earlier Act of Charles the Second
applies to persons imprisoned on a charge of crime. The later
Act of George the Third applies to persond deprived of their
liberty otherwise than on a criminal accusation.

AvBerT V. Dicky, Introduction to the Study of the Law of the Constitution,
207, 208.

MAY (1887)

The writ of Habens Corpus is unguestionably the first security
of civil liberty. It brings to light the cause of every imprison-
ment, approves its lawfulness, or liberates the prisoner. It
exacts obedience from the highest courts; Parliament itself
submits to its authority. No right is more justly valued. It
protects the subject from unfounded suspicions, from the
aggressions of power, and from abuses in the administration of
Justice. Yet this protective law, which gives every man
security and confidence in times of tranquillity, has been sus-
pended, again and again, in periods of public danger or appre-
hension. Rarely, however, has this been suffered without
Jealousy, hesitation, and remonstrance; and whenever the
perils of the state have been held sufficient to warrant this
sacrifice of personal liberty, no minister or magistrate has been
suffered to tamper with the law at his discretion. Parliament
alone, convinced of the exigency of each occasion, has sus-

1765-1889] CRITICAL COMMENT 121

pended, for a time, the rights of individuals, in the interests of
the state.

Sir TeoMas Emsxiws M.ay, The Constitutional History of England. 1L
252, 253.

HANNIB TAYLOR (1889)

To put an end forever to every device, plea, or excuse by
which the right to the actual benefits of the writ had been for-
merly made abortive, was finally passed the Habeas Corpus
Act of 1679, the essence of which is that the chancellor and all
of the judges are charged with the duty upon a proper appli-
cation to direct the writ even  he privileged places, including
the islands of Jersey and Guernsey, requiring any person who
is imprisoned to be actually and speedily brought before the
court, together with the cause of the imprisonment, to the end
that such court may either set him free, bail him, or remand
him for a speedy trial, as justice may require.

Hannis TATYLOR, Origin and Growth of the English Constitution, 1L 383,
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. CHarTER IX

THE BILL OF RIGHTS (1689)

SUGGESTIONS

Ixn the second session of the Convention Parliament, which reassem-
bled on the 25th of October, 1689, the Declaration of Right, which
embodied the fundamental principles of the English Constitution and
of the ancient franchises of the English nation, was confirmed with
some slight but important amendments in a regular act of the Legis-
lature. This Act is known as the Bill of Rights. The Convention
Parliament had met on the 22nd of January, 1688, and a week later,
the Commons passed their celebrated Resolution, in which, as James
II. had abdicated the throne, it was deemed inconsistent with the
safety of the kingdom that a Protestant government should be in the
hands of a « Popish Prince.” After conferences between William and
the political leaders, as well as between the two Houses, it was re-
solved that a Committee of the Commons should consider what steps
it might be advisable to take to secure law and liberty against the
aggressions of future sovereigns.

The Declaration of Right was accordingly drawn up.

In studying the Bill of Rights it is necessary to. understand
thoroughly the reaction against Paritanism after the Restoration and
the subsequent revival of Protestant feeling produced by James II.’s
policy toward the church and the government. The position of
William of Orange on the continent, both as military hero and politi-
cal governor, must also be taken into consideration. All later Bills of
Rights take their key-note from this famous document, of which
Taswell-Langmead speaks as ‘“‘the third great charter of English
liberty and the coping-stone of the Constitutional Building.”

For Ontlines and Material see Appendix A.

DOCUMENT
The Bill of Rights Oct. 325 (168g)

AN Act ror DECLARING THE RIGHTS AND LTBER-
TIES OF THE SUBJECT, AND SETTLING THE SUCCES-
810N OF THE CROWN.

The Statutes
of the Realm.
V1. 142-145.

1689] TEXT 128

Whereas the Lords Spiritual and Temporal, and Based uPon
Commons, assembled at Westminster, lawfully, :I*fnlz‘;“ ara-
fally, and freely representing all the estates of the Right which
people of this realm, did upon the Thirteenth day g erl::fed
of February, in the year of our Lord One Thousand ;}¢ Crown to
Six Hundred Eighty-eight, present unto their Majes- William and
ties, then called and known by the names and style ﬁ'?éeg.hb'
of William and Mary, Prince and Princess of Orange,
being present in their proper persons, a certain De-
claration in writing, made by the said Lords and
Commons, in the words following, viz.:—

‘‘ Whereas the late King James II., by the assist-
ance of divers evil counsellors, judges, and minis-
ters employed by him, did endeavour to subvert
and extirpate the Protestant religion, and the laws
and liberties of this kingdom: —

(1.) By assuming and exercising a power of dis- In earl
pensing with and suspending of laws, and the execn- ;‘;:’“ml:
tion of laws, without consent of Parliament. .l::,- h,.f

(2.) Bycommitting and prosecuting divers worthy been con-
prelates, ytor humb]ygpetitioning to be excused from "ldered legal.
concurring to the said assumed power.

(8.) By issuing and causing to be executed a
commission under the Great Seal for erecting a
court, called the Court of Commissioners for Eccle-
siastical Causes.

(4.) By levying money for and to the use of the Compare the
Crown by pretence of prerogative, for other time following

and in other manner than the same was granted by ﬁ';[g ',_"ﬁg'”

Parliament. %lndr:tlond
(5.) By raising and keeping a standing army | -ncepend:

within this kingdom in time of peace, without con-
sent of Parliament, and quartering soldiers contrary
to law.

(6.) By causing several good subjects, being
Protestants, to be disarmed, at the same time when
Papists were both armed and employed contrary to
law.
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Summons to
the Conven-
tion Parlia-

ment.
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(7.) By violating the freedom of election of
members to serve in Parliament.

(8.) By prosecutions in the Court of King's Bench
for matters and causes cognizable only in Parlia-
ment; and by divers other arbitrary and illegal
causes.

(9.) And whereas of late years, partial, corrupt,
and unqualified persons have been returned, and
served on juries in trials, and particularly diverse
jurors in trials for high treason, which were not
freeholders.

(10.) And excessive bail hath been required of
persons committed in criminal cases, to elude the
benefit of the laws made for the liberty of the
subjects.

(11.) And excessive fines have been imposed;
and illegal and cruel punishments inflicted.

(12.) And several grants and promises made of
fines and forfeitures, before any conviction or judg-
ment against the persons upon whom the same were
to be levied.

All which are utterly and directly contrary to
the known laws and statutes, and freedom of this
realm.

And whereas the said late King James IL. having
abdicated the government, and the throne being
thereby vacant, his Highness the Prince of Oraunge
(whom it hath pleased Almighty God to make the
glorious instrument of delivering this kingdom from
Popery and arbitrary power) did (by the advice of
the Lords Spiritual and Temporal, and diverse prin-
cipal persons of the Commons) cause letters to be
written to the Lords Spiritual and Temporal, being
Protestants, and other letters to the several coun-
ties, cities, universities, boroughs, and cinque ports,
for the choosing of such persons to represent them,
as were of right to be sent to Parliament, to meet
and sit at Westminster upon the two-and-twentieth
day of January, in this year one thousand six hun-

1689] TEXT

dred eighty and eight, in order to such an estab-
lishment, as that their religion, laws, and liberties
might not again be in danger of being subverted ;
upon which letters elections have been accordingly
made.

And thereupon the said Lords Spiritual and Tem-
poral, and Commons, pursuant to their respective
letters and elections, being now assembled in a full
and free representation of this nation, taking into
their most serious consideration the best means for
attaining the ends aforesaid, do in the first place
(as their ancestors in like case have usually done),
for the vindicating and asserting their ancient rights
and liberties, declare : —

(1.) That the pretended power of suspending of
laws, or the execution of laws, by regal authority,
without consent of Parliament, is illegal.

(2.) That the pretended power of dispensing with
laws, or the execution of laws by regal authority, as
it hath been assumed and exercised of late, is illegal.

(3.) That the commission for erecting the late
Court of Commissioners for Ecclesiastical causes,
and all other commissions and courts of like nature,
are illegal and pernicious.

(4.) That levying money for or to the use of the
Crown by pretence of prerogative, without grant of
Parliament, for longer time or in other manner than
the same is or shall be granted, is illegal.

(5.) That it is the right of the subjects to petition
the King, and all commitments and prosecutions for
such petitioning are illegal.

(6.) That the raising or keeping a standing army
within the kingdom in time of peace, unless it be
with consent of Parliament, is against law.

125

(7.) That the subjects which are Protestants From 1696 to
may have arms for their defence suituble to their 1128, effort to

conditions, and as allowed by law. e

force these
articles.

(8.) That election of members of Parliament Great in-

ought to be free.
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and desire of the said Lords and Commons con-
tained in the said declaration.

V. And thereupon their Majesties were pleased,
that the said Lords Spiritual and Temporal, and
Commons, being the two Houses of Parliament,
should continue to sit, and with their Majesties’
royal concurrence make effectual provision for the
settlement of the religion, laws and liberties of this
kingdom, so that the same for the future might not
be in danger again of being subverted ; to which the
said Lords Spiritual and Temporal, and Commons,
did agree and proceed to act accordingly.

VI. Now in pursuance of the premises, the said
Lords Spiritual and Temporal, and Commons, in
Parliament assembled, for the ratifying, confirming,
and establishing the said declaration, and the
articles, clauses, matters, and things therein con-
tained, by the force of a law made in due form by
authority of Parliament, do pray that it may be
declared and enacted, That all and singular the
rights and liberties asserted and claimed in the said
declaration are the true, ancient, and indubitable
rights and liberties of the people of this kingdom,
and so shall be esteemed, allowed, adjudged,
deemed, and taken to be, and that all and every the
particulars aforesaid shall be firmly and strictly
holden and observed, as they are expressed in the
said declaration; and all officers and ministers
whatsoever shall serve their Majesties and their
successors according to the same in all times to
come.

VII. And the said Lords Spiritual and Temporal,
and Commons, seriously considering how it hath
pleased Almighty God, in his marvellous provi-
dence, and merciful goodness to this nation, to pro-
vide and preserve their said Majesties’ royal persons
most happily to reign over us upon the throne of
their ancestors, for which they render unto Him
from the bottom of their hearts their humblest

1680] TEXT

thanks and praises, do truly, firmly, assuredly, and
in the sincerity of their hearts, think, and do here-
by recognize, acknowledge, and declare, that King
James II. having abdicated the Government, and
their Majesties baving accepted the Crown and
royal dignity aforesaid, their said Majesties did be-
come, were, are, and of right ought to be, by the
laws of this realm, our sovereign liege Lord and
Lady, King and Queen of England, France, and
Ireland, and the dominions thereunto belonging, in
and to whose princely persons the royal state,
crown, and dignity of the same realms, with all
honours, styles, titles, regalities, prerogatives,
powers, jurisdictions, and authorities to the same
belonging and appertaining, are most fully, right-
fully, and entirely invested and incorporated,
united, and annexed.

VIII. And for preventing all questions and divi-
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sions in this realm, by reason of any pretended Limitations

in the succession thereof, in and upon which the
unity, peace, tranquillity, and safety of this nation
doth, under God, wholly consist and depend, the
said Lords Spiritual and Temporal, and Commons,
do beseech their Majesties that it may be enacted,
established, and declared, that the Crown and regal
government of the said kingdoms and dominions,
with all and singular the premises thereanto be-
longing and appertaining, shall be and continue to
their said Majesties, and the survivor of them, dur-
ing their lives, and the life of the sorvivor of them.
And that the entire, perfect, and full exercise of
the regal power and government be only in, and
executed by, his Majesty, in the names of both their
Majesties, during their joint lives; and after their
deceases the said Crown and premises shall be and
remain to the heirs of the body of her Majesty : and
for default of such issue, to ber Royal Highness the
Princess Anne of Denmark, and the heirs of her
9
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body; and for default of such issue, to the heirs of
the body of his said Majesty: And thereunto the
said Lords Spiritual and Temporal, and Commons,
do, in the name of all the people aforesaid, most
humbly and faithfully submit themselves, their heirs
and posterities, forever: and do faithfully promise,
That they will stand to, maintain, and defend
their said Majesties, and also the limitation and
succession of the Crown herein specified and con-
tained, to the utmost of their powers, with their
lives and estates, against all persons whatsoever
that shall attempt anything to the contrary.

IX. And whereas it hath been found by experi-
ence, that it is inconsistent with the safety and wel-
fare of this Protestant kingdom, to be governed by
a Popish prince, or by any king or queen marrying a
Papist, the said Lords Spiritual and Temporal, and
Commons, do further pray that it may be enacted,
That all and every person and persons that is, are,
or shall be reconciled to, or shall hold communion
with, the See or Church of Rome, or shall profess
the Popish religion, or shall marry a Papist, shall
be excluded, and be for ever incapable to inherit,
possess, or enjoy the Crown and Government of
this realm, and Ireland, and the dominions there-
unto belonging, or any part of the same, or to have,
use, or exercise any regal power, authority, or juris-
diction within the same; and in all and every such
case or cases the people of these realms shall be and
are hereby absolved of their allegiance ; and the said
Crown and Government shall from time to time
descend to, and be enjoyed by, such person or
persons, being Protestants, as should have inherited
and enjoyed the same, in case the said person or
persons 8o reconciled, holding communion, or pro-
fessing, or marrying, as aforesaid, were naturally
dead.

X. And that every King and Queen of this
realm, who at any time hereafter shall come to and

1689] TEXT
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succeed in the Imperial Crown of this kingdom, Future Dec-

shall, on the first day of the meeting of the first !aration.

Parliament, next after his or her coming to the
Crown, sitting in his or her throne in the House of
Peers, in the presence of the Lords and Commons
therein assembled, or at his or her coronation, be-
fore such person or persons who shall administer
the coronation oath to him or her, at the time of
his or her taking the said oath (which shall first
happen), make, subscribe, and audibly repeat the
declaration mentioned in the statute made in the
thirteenth year of the reign of King Charles IL.,
intituled ‘* An act for the more effectual preserving
the King’s person and Government, by disabling
Papists from sitting in either House of Parliament.”
But if it shall happen, that such King or Queen, upon
his or her snccession to the Crown of this realm,
shall be under the age of twelve years, then every
such King or Queen shall make, subscribe, and
audibly repeat the said declaration at his or her coro-
nation, or the first day of meeting of the first Par-
liament as aforesaid, which shall first happen after
such King or Queen shall have attained the said
age of twelve years.

XI. All which their Majesties are contented and

pleased shall be declared, enacted, and established Enacting
by authority of this present Parliament, and shal] Clause.

stand, remain, and be the law of this realm for
ever; and the same are by their said Majesties, by
and with the advice and consent of the Lords
Spiritual and Temporal, and Commons, in Parlia-
ment assembled, and by the authority of the same,
declared, ensacted, or established accordingly.

XII. And be it further declared and enacted by

the authority aforesaid, That from and after this Dispensing

present session of Parliament, no dispensation by
non obstante of or to any statute, or any part there-
of, shall be allowed, but that the same shall be held
void and of no effect, except a dispensation be
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132 THE BILL OF RIGHTS [Cm. IX

allowed of in such statute, and except in such cases
as shall be specially provided for by one or more
hill or bills to be passed during this present session
of Parliament.

XIII. Provided that no charter, or grant, or par-
don granted before the three-and-twentieth day of
October, in the year of our Lord One thousand six
bhundred eighty-nine, shall be any ways impeached
or invalidated by this Act, but that the same shall
be and remain of the same force and effect in law,
and no other, than as if this Act had never been
made.

CONTEMPORARY EXPOSITION

BIBHOP BUERNET (1T24)

There was a bill of great importance sent up by the Com-
mons to the Lords: . . . it was a bill, declaring the rights and
liberties of England, and the succession to the Crown, as had
been agreed by both houses of parliament, to the king and
queen and their issue. . . . The bill passed without opposition
in the beginning of the next session, which I mention here that
I might end this matter all at once.

Girexrr Bunwet, History of His Own Time. 533.

CRITICAL COMMENT
LUFFMAN (1792)

The Constitution of England, as established under the
sacred authority of Magna Charta, had, at the crisis which pro-
duced the Bill of Righta, become very much impaired by the
many encroachments which some of the succeeding kings from
the time of John made upon ite equitable form. . . . The
moment that the Declaration of Right was made on the behalf
of the English People and acknowledged by the Prince of
Orange and his consort as the supreme law, in future to be
observed, at that instant the constitution was renovated, the
power of the crown was acknowledged to flow from its only

1792-1895] CRITICAL COMMENT 138

natural source, the people, and a reciprocal interest, proceeding
from allegiance on one part and protection on the other, formed
the guarantee of the monarch’s prerogative and the people’s
freedom.

J. LUFFMAN, Citizen and Goldsmith, a pamphlet.

QUIZOT (1842)

All England, except a very small party, was at this time
arrayed against James; and it seems very certain, that, under
some form or other, the revolution of 1688 must have been
accomplished. But at this crisis canses even superior to the
internal state of England conduced to this event. It was
European as well as English. It is at this point that the Eng-
lish revolution links itself, by facts, and independently of the
influence of its example, to the general course of European
civilization.

Guizor, General History of Cirilization from the Fall of the Roman Empire
to the French Revolution. 285.

MACAULAY (1849)

This reyolutipn, of all revolutions the least violent, has been
of all rgyglutions the most beneficent. It finally decided the

great question whether the popular element which had, ever
since the age of Fitzwalter and De Montfort, been found in the
English polity, should be destroyed by the monarchical element,
or should be suffered to develop itself freely, and to become
dominant. The strife between the two principles had been
long, fierce, and doubtful. It had lasted through four reigns.
It had produced seditions, impeacbments, rebellions, battles,
sieges, proscriptions, judicial massacres. Sometimes liberty,
sometimes royalty, had seemed to be on the point of perishing.
During many years one half of the energy of England had been
employed in counteracting the other half. The executive power
and the legislative power had so effectually impeded each other
that the state had heen of no account in Europe. The king-at-
arms, who proclaimed William and Mary before Whitehall Gate,
did in truth announce that this great struggle was over; that
there was entire union between the throne and the Parliament;
that England, long dependent and degraded, was again a power
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134 THE BILL OF RIGHTS [Ca. IX

of the first rank; that the ancient laws by which the prerogative
was bounded would thenceforth be held as sacred as the pre-
rogative itself, and would be followed out to all their conse-
quences; that the executive administration would be conducted
in conformity with the sense of the representatives of the nation ;
and that no reform which the two houses should, after mature
deliberation, propose, would be obstinately withstood by the
sovereign. The Declaration of nghta, though it made nothing
law which had not e Taw hiefore, contained the germ of the
law which gave religious freedom to the Dissenter, of the law
which secured the independence of the judges, of the law which
limited the duration of Parliaments, of the law which placed the
liberty of the press uuder the protection of juries, of the law
which prohibited the slave-trade, of the law which abolished the
sacramental test, of the law which relieved the Roman Catholics
from civil disabilities, of the law which reformed the represen-
tative system, of every good law which has been passed during
a hundred and sixty years, of every good law which may here-
after, in the course of ages, be found necessary to promote the
public weal, and to satisfy the demands of public opinion.

T. B. MACAULAY, History of England. III. 518.

J. R. GREEN (18T4)

The Declaration of Righta was turned into the Bill of Rights
by the Convention which had now become a Parliament, and the
passing of this measure in 1689 restored to the monarchy the
character which it had lost under the Tudors and Stuarts. . . .
Since their day [William and Mary] no English sovereign has
been able to advance any claims to the crown save a claim
which has rested on a particular clause in a particular Act of
Parliament. . . . An English monarch ia now as much the
creature of an Act of Parliament as the petty tax-gatherer in
hig realm.

J. R. GREEN, Short History of the English People. 888-680.

TABWELL-LANGMEAD (1879)
The Revolution of 1688 marks at once a resting-place and a
fresh point of departure in the history of the English Constitu-
tion. The Bill of Rights was a summing up, as it were, and

1792-1895] CRITICAL COMMENT 135

final establishment of the Legal bases of the Constitution.
With Magna Charta and the Petition of Right it forms the
Legal Constitutional Code to which no additions of equal im-
portance (except the Constitutional provisions of the Act of
Settlement to be presently noticed) have since been made by
Legislative enactment. Political progress has indeed, from
time to time, left its mark on the statute-book, in laws the
importance of which can hardly be exaggerated. But even the
greatest of these enactments . . . have been of the nature of
amendments to the machinery of the Constitution, sapplying
defects and correcting abuses, rather than alterations in the
great Constitutional principles finally established by the
Revolution.

T. P. TasweLL-LANeMEAD, English Constitutional History. 550,

HANNIE TAYLOR (1889)

Ten days after the accession of William and Mary, the
royal assent was given to a bill which declared the convention
a parliament, ‘ notwithstanding any fault of writ or writs of
summons ; ” and on the 20th of Aungust, after seven months
of active work, it took a recess until the 19th of October.
Then it was that the act was passed which turned the Declara-
tion of Right into a formal Bill of Rights, whereby two some-
what unporta.nt additions were made to the ongml.l instrument.

Tha Declaratlon of ngh!’. thus put forth was a summing up
in a dogmatic form of that code of positive law regulating the
prerogatives of the crown, the privileges of parliament, and the
liberty of the subject now generally known as ¢ The Law of
the Constitution,” as distinguished from that body of politieal
maxims, of silent understandings, undefined either by common
or statute law, which have been invented since the beginning of
the reign of William III.

HarN1s TAYLOR, Origin and Growth of the English Constitution. 1. 418—415.

J. K. HOSMER (1890)

‘The monarchy as limited in the thirteenth century had come
down to the seventeenth century. Parliament had behind it
a past of four hundred years. The constitution was not
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formulated, but its priociples, scattered throughout time-
honoured statutes, were engraven on the hearts of Englishmen.
No one of its principles was based upon precedents more
ancient or more frequent than that Kings reigned by a right
in no respect differing from that by which knights-of-the-shire
exercised authority in behalf of their constituents. The Bill of
Rights simply affirmed this principle. Not a single new right
was given to the people; the whole body of English law was
unchanged; all was conducted in obedience to the ancient
formalities.

THE BILL OF RIGHTS [Ca. IX

J. K. HosMER, Anglo-Saron Freedom. 169.

STEVENS (1894)

The Bill of Rights of the time of William and Mary finally
declares, ‘¢ that levying money for or to the use of the crown by
pretence of prerogative without grant of Parliament for longer
time, or in other manner than the same is or shall be granted,
is illegal.” It is not too much to say, that the principle lies at
the foundation of all others in the English constitution, and is
a chief source of modern liberties.

C. E. STEVENS, Sources of the Constitution. 114.

RANBOME (1895)

The Declaration of Right, which afterwards was turned into
an act of parliament under the title of the Bill of Rights, is one
of the most important documents in English history. It
brought to a close the great struggle between the king and the
parliament, which had lasted nearly one hundred years, by
deflning the law on a number of disputed points, all of which
had, during this period, been matters of protest on the side of
the parliament. After taking, one by one, the chief unconsti-
tutional acts of James II., it proceeded to make the following
declarations: . . .

The effect of the Revolution was threefold. In the first
place, it destroyed the Stuart theory of the divine right of
kings, enunciated in its crudest form by Filmer in his de Patri-
archd, by setting up a king and queen who owed their position
to the choice of parlinment. In the second, it gave an
opportunity for reasserting the principles of the English con-

1792-1895] CRITICAL COMMENT 187

stitution which it had been the aim of the Stuarts to set aside.
In the third, it began what may be called the reign of Parlia-
ment. Up to the Revolution there is no doubt that the guiding
force in directing the policy of the nation had been the will of
the king. Since the Revolution the guiding force has becn the
will of the parliament.

CyriL Ransoue, Advanced History of England. 664, 665,
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CHAPTER X
ACT OF BETTLEMENT

SUGGESTIONS

Tae Act of Settlement itself reads, * An act for the further limitation
of the Crown and better securing the Righta and Liberties of the
Subject.” The Constitutional Provisions are the articles most impor-
tant ; they settled the question of the succession once and for all
time. In 1701 the death of William II1.”s only son, a lad of twelve
years, brought matters to a climax. Tories and Whigs, alike, deemed
it imperative to act immediately and unanimously. Thus, by pres-
sure of events, the two Houses passed the famous Act of Settlement
by which, in case of the death of both Anne and William without
heirs, the crown was settled upon Sophia, the granddaughter of
James 1. The whole question of the Hanoverian Succession was
thus placed outside of the political party factions of that reign, and
all suoceeding ones.

Although the Bill of Rights was supposed in itself to settle the
question of suoccession, it was deemed wise in the reign of Queen
Anne to draw up the Act of Settlement, a statute important, not only
on account of the group of constitutional provisions embodied in it,
bat also as the “ Title deed " of the reigning dynasty, and a veritable
“ Original Contract between the Crown and the People.” In study-
ing the period to which the document forms the central thought, too
much stress cannot be laid upon the responsibility taken by the gov-
ernment for the support of the Established Church, and its doctrines.
The History of the Anglican Church does not fall within the field of
this volume, but the vitality of State and Church are one.

For Outlines and Material, see Appendix A.

DOCUMENT
Constitutional Provisions in the Act of Settlement (1700-1701)

Transliter- 1. That whosoever shall hereafter come to the
mmﬁ ‘3: ssession of this Crown shall join in communion
Realm. ‘{rn_ with the Church of England as by law established.

T47-160. 2. That in case the Crown and Imperial dignity

1700-1701] TEXT 139
of this realm shall hereafter come to any person

not being a native of this kingdom of England,

this nation be not obliged to engage in any war

for the defence of any dominions or territories

which do not belong 1o the Crown of England,

without the consent of Parliament.

3. That no person who shall hereafter come to Repealed in
the possession of this Crown shall go out of the :lf"ag;“ Jour
dominions of England, Scotland, or Ireland, with- mlsn.rge :
out consent of Parliament.

4. That from and after the time that the further
limitation by this Act shall take effect, all matters Repealed by
and things relating to the well governing of this ‘éi‘m‘-’- c-?
kingdom, which are properly cognisable in the Privy RO
Council by the laws and customs of this realm, shall
be transacted there, and all resolutions taken there-
upon shall be signed by such of the Privy Couneil
as shall advise and consent to the same.

5. That, after the said limitation shall take effect
a8 aforesaid, no person born out of the kingdoms This article
of England, Scotland, or Ireland, or the dominions ::Eaﬁ”:’ th
thereunto belonging (although to be naturalized or parliamen- ©
made a denizen — except such as are born of Eng- o Con‘!til-!
lish parents), shall be capable to be of the Privy Bij ot
Conncil, or a member of either House of Parliament, Rights.
or to enjoy any office or place of trust, either civil
or military, or to have any grant of lands, tene-
ments, or hereditaments, from the Crown, to him-
self, or to any other or others in trust for him.

6. That no person who has an office or place of Repealed in
profit under the King, or receives a pension from ;l;ﬁ;f,‘;"h
the Crown, shall be capable of serving as a member Anne’s reign.
of the House of Commons.

7. That, after the said limitation shall take effect This article

§ H s , aided the
as aforesaid, judges’ commissions be made quamdiu fyeyre inde-
8¢ bene gesserint, and their salaries ascertained pendence of
and established; but upon the address of both fre focer®

Houses of Parliament, it may be lawful to remove were they de-
them, pendentupon
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140 [Ca. X]
the king's 8. That no pardon under the Great Seal of Eng-
presence, but 1,3 he pleadable to an impeachment by the Com-|

upon * good A »
behavior,”” mons in Parliament.

ACT OF SETTLEMENT

CONTEMPORARY EXPOSITION

BIBHOFP BURNET (1724)

The matter that occasioned the longest and warmest debates
in both houses was an act abjuring the pretended Prince of
Wales, and forswearing to the king by the title of rightful
and lawful king, and to his heirs, according to the act of settle-
ment. . . . The design of this act was to diecover to all, both
at home and abroad, how unanimously the nation concurred in
abjuring the pretended Prince of Wales.

GiuBerT Burner, History of His Own Time. 698.

CRITICAL COMMENT
BLACKSTONE'S COMMENTARIES (1765)

The absolute rights of every Englishman, which taken in a
political and extensive sense, are usually called their liberties,
and as they are founded on nature and reason, so they are
co-eval with our form of government. . . . The vigour of our
free constitution has always delivered the nation from embar-
rassments . . . and their fundamental articles have been, from
time to time, asserted in Parliament as often as they were
thought to be in danger. . . . First, by the Great Charter of
Liberties, which was obtained sword in hand from King John.
. . . Afterwards by the Statute called Confirmatio Chartarum
whereby the Great Charter is directed to be allowed as the
common law. . . . Then after a long interval, by the Petition
of Right, which was a parliamentary declaration of the liber-
ties of the people. . . . By the many salutary laws, particu-
larly the Habeas Corpus Act, passed under Charles II. To these
succeeded the Bill of Rights . . . which declaration concludes
in these remarkable words; * and they do claim, demand, and
insist upon all and singular the premises, as their undoubted
rights and liberties.” . . . Lastly, these liberties were again

1765-1805] CRITICAL COMMENT 141

asserted at the commencement of the present century in
the Act of Settlement, whereby the crown was limited to his
present Majesty’s illustrious house; and some new provisions
were added at the same fortunate era, for better securing our
religion, laws, and liberties, which the statute declares to be
¢¢ the birthright of the people of England,” according to the
ancient doctrine of the common law.

81z Wx. BLacksToNE, Commentaries on the Laws of England. I. 127-129.

DICEY (1885)

The descent of the Crown was varied and finally fixed under
the Act of Settlement (12 & 13 Will. ITL. c. 2); the Queen
occupies the throne under a parliamentary title: her claim to
reign depends upon and is the result of a statute. This is a
proposition which at the present day no one is inclined either
to maintain or to dispute; but a glance at the Statute-book
shows that not two hundred years ago Parliament had to insist
strenuously upon the principle of its own lawful supremacy.

ALserr V. Dicer, Introduction to the Study of the Law of the Constitution. 4l.

RANBOME (1896)

The circumstance that the Act of Settlement was passed by

a parliament in which the Tories were predominant, turned out

to be of great importance, for it committed the Tories, as a

party, to the principle of the Hanoverian succession, and as it

was an arrangement heartily approved by the Whigs, the matter
was thus placed outside the lines of party politics.

CryriL RansoMe, Advanced History of England. 699.
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142 SPIRIT OF COLONIAL RIGHTS [Ca. XI | 1721] TEXT 148
increasing and flourishing, in spite of all difficulties,
till the year 1684, when the city of London lost its
charter, and most of the other corporations in Eng- Magna
land, influenced by fear or flattery, complimented Jharis, Art.
King Charles with a surrender of theirs. In this )
CuarTEr XI general ruin of charters at home, it could not be
expected that those in America should escape. It
SPIRIT OF COLONIAL RIGHTS (1721-1765) was then that a guo warranto was issued against the
SUGGESTIONS governour and company of the Massachusets Bay,
and soon after a judgment was given against them
As we approach the intensive study of the Colonial period, no one | jn Westminster Hall. At the same time Sir Edmund
English statute or New England charter stands out peculiarly 88 | Andros, then the King’s governour of New England,
representative of the spirit of' political fre_edom. Whlf!h was a product did by order from court repair to Hartford, the The story of
of the system of government in the American C9loulea. The Defence capital of Connecticut, with armed attendants, and the * Charter-
of the New England Charters, too long to use in full, touches upon forcibly seized their charter for the Kin Rhode Qak " based
many subjects not purely constitutional. J seu | g “ll"l"“ "h'l’nl,"'
Jeremiah Dummer was an able exponent of New England’s prinei- Island, finding ﬂle-re was no remedy to be had, ml;uie :heencg:ru:
ples. The existing difficulties which had arisen are as well set forth a vertue of necessity, and peacea.bly resigned theirs. o g carried
in his « Defence ’* a8 in any one document of the period. The con- | But as soon as the news arrived of the happy off and con-
temporary exposition gathered about this document is not in itself so revolution in England, these two last mentioned ig:’:ftglﬁ“
closely critical of the articles of the document as with its spirit. From governments reassumed their charters, and put taken.
this time until after the formation of the Articles of Confederation it themselves under the old form of administration, in
is the general movement of the times, and not the precise criticism of which they have continued ever since. The gov- Accom-
any one document which dominates the thought of the contemporary ernment of the Massachusets, cautious of offending plislllxyed
writer. < . sa o easlly w
& ial " their superiours at home, and considering there was mmovnm
For Quilines snd Maierisl, ses Appendix 4. a judgment against them in the court of Chancery, -l%ggm in
though most unfairly and illegaly obtained, did not :
DOCUMENT think it adviseable to make this step; but sent She wutodo
- ; i agenis to court to supplicate, in 8 humble manner, 5tr°R& o
Extracts from ‘A Defence of the New-England Charters ™ (17a1) e A T ———s :ji?)&r?:e to
A Defence by Jer{emiah] Dummer. agement, or-other cause it was owing, that t:hey did 233::2530
}‘f.'n?,‘ug" To the Right Honourable, the Lord Carteret, one of | Bot obtain it, and that this loyal corporation was gony, and
Chartors, His Majesty’s Principal Secretaries of State. t.lfe only one elt.h.er in Ol.d or New England that B. 1.
1721, 3-74. Youtted w6l - did not recover its lost liberty under our late glo-
nvited and encouraged by these advantages, & | .j,,g deliverer King William, ’tis now too late, and
E:;;lt&n‘ i considerable number of persons dissenting from the therefore to no purpose, to enquire. A new charter
1023."“ i ch.scl pl_me. of the e_stabhsbed chur(_:h, though agreeing was ordered, which the province now has, and is not
with it in doctrine, removed into those remote | ... .h more than the shadow of the old one.
regions, upon no other view than to enjoy the liberty [Herewith follow the Propositions set forth in
of their consciences without hazard to themselves, | the ¢ Defence,” and such charges as were brought
and offence to others. Thus the colonies went on against the colonists:— ]
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144 SPIRIT OF COLONIAL RIGHTS [Ca. XI

1st Prop. That the charter governments have a
good and undoubted right to their respective
charters.

2nd Prop. That these governments have by no
misbehaviour forfeited their charters.

The subjects abroad claim the privilege of Magna
Charta, which says that no man shall be fined above
the nature of his offence, and whatever his miscar-
riage be, a ‘‘salvo contenemento fuo” is to be
observed by the judge. If, therefore, they have
committed faults, let them be chastized, not de-
stroyed. Let not their corporations be dissolved for
any other cause than a failure of their allegiance.

Charge 1. That they have neglected the defence
of the inhabitants.

Charge 2. That they have exercised arbitrary
power.

Charge 3. That the Acts of Trade are dis-
regarded.

Charge 4. That they have made laws repugnant
to the laws of Great Britain.

Charge 5. That the charter colonies will grow
great and formidable.

8rd Prop. That it is not the interest of the

Crown to resume the charters, if forfeited.

4th Prop. That it seems inconsistent with jus-
tice to disfranchize the charter colonies by an act
of Parliament.

CONTEMPORARY EXPOSITION
ANONYMOUS, “PLAIN STATE OF THE ARGUMENT" 1T24)

. . . It would be, inconsistent to say that a King has any
power at all, but what is derived ultimately from the People
through the Parliament.

Whatever deeds the King executes as King: whatever
government he settles ; whatever charters he grants must, upon
this account, be subject to the inspection, the controul, the

1724-1775] CONTEMPORARY EXPOSITION 145

alteration which Parliament from time to time may think fit
to make.

The settling a colony, is effected by the King’s granting a
charter to a number of people, to inhabit and cultivate a part
of some new acquired dominions, which hitherto has not had a
regular government from Great-Britain. But it would be
absurd to the highest degree to suppose a King to be able to
establish laws in a colony which a Parliament could not alter.
If he could, he might also make the same colony independent;
or, in other words, he might alienate, that is, dispose of a
part of the British Empire. Thus, if charters granted by the
King are not liable to the controul of a Parliament, a King of
Great-Britain might make himself absolute over all new-con-
quered, new-ceded, or new-discovered countries. He might fix
what terms he pleased, or put the charters into what hands, and
for as long a time as he thought best. It must then I think be
allowed as a certain position that whatever charters our colo-
nies had granted to them, they are necessarily subject to the
Jurisdiction of Parliament. This is equally true whether the
Jurisdiction of Parliament is expressed in the charter or not.

The King it is allowed has altered and withdrawn charters.
Of course, what the King by his delegated power can legally
do, the Parliament by their supreme jurisdiction may un-
doubtedly effect.

The King issues proclamations, and grants charters to all new
colonies. He determines the mode of government, causes
duties to be laid on wares, and taxes to be raised for the sup-
port of the government of each Province. But if Parliament
chooses to alter the modes both of taxation and government, I
cannot see the shadow of a reason against the legality of their
doing it. It may be at any distance of time, and as the state
of the provinces demands. In the first settling a colony, it is
sufficient that the King exerts his delegated power, and allows
the provinces to assess themselves in a particular manmer.
But, when provinces grow large, populous and powerful, the
supreme jurisdiction of Parliament should always establish the
mode of government which is to be pursued.

A Plain State of the Argument between Great Britain and her Colonies. 4-9.

10
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146 SPIRIT OF COLONIAL RIGHTS [Ca. XI

ANONYMOUS “PROPOSALS ™ (1757)

The first settlements of most of our Colonies in America were
made by private Adventurers ; many of the Colonies were after-
wards incorporated by Charters or Privileges granted by the
Crown, with a Power to make Laws, and to establish Courts of
Justice, Forms of Judicature, and the Manner of Proceeding,
and in some Respects to establish their own Form of Govern-
ment, under this Limitation, that the Laws or Statutes passed
by them, should not be repugnant, but as near as possible
agreeable to the Laws of FEngland.

And whereas in those remote Colonies situate near many
barbarous Nations, the Incursions of the Savages, as well as
other Enemies, Pirates, and Robbers, might probably annoy
them ; the said Corporations were authorized and impowered to
levy, muster, and train all Sorts of Men, of what Condition
soever, and to pursue their Enemies as well by Sea as by Land,
even without the Limits of their respective Provinces.

It is also proper to mention, that there are several other
Colonies that are more immediately dependant on the Crown,
both with Respect to their Laws and Constitutions; yet it has
been the Pleasure of the Crown, to allow them a kind of legis-
lative Power, under particular Restraints and Limitations.

Now as all those Colonies may in some Particulars be con-
sidered, with respect to each other, as so many independant
States, yet they ought to be considered as one with respect to
their Mother Country ; and therefore a Union of the Colonies,
for their general Defence, so framed as to oblige them to act
jointly, and for the Good of the Whole, can only be made by
the Wisdom of our Legislature; and without such an Union, it
is impossible to make the Colonies act with Force and Vigour,
or to oppose the united Force of the French, altho’ much infe-
rior in Point of Number.

There is another Thing highly worthy of Attention, viz. that
tho’ the Charter Governments are entitled to make Bye Laws
for the better ordering their own Domestic Affairs, yet they are
not entitled to make Laws which may have a general Effect,
either in obstructing the Trade of this Kingdom, or in laying
Restraints and Difficulties on the neighbouring Colonies : For
as their Power in a Legislative Capacity originally flows from

1724-1775] CONTEMPORARY EXPOSITION 147

the Crown, under certain Limitations and Restrictions, particu-
larly that of not passing any Laws, but such as are consistent
with the Constitution and Laws of this Kingdom, the Intention
of the Crown must have been, that the Fitness and Expediency
of such Laws should be only cognizable and determinable by
the Crown, or by the Legislature in this Kingdom, as it is con-
ceived the Colonies cannot be proper Judges in their own Case:
Yet to such Excess have some of the Charter Governments pro-
ceeded, particularly Rhode Island and Connecticut, that they
have enacted Laws, that no Law shall take Effect in their
Colonies, unless it be first authenticated or enacted into a Law
by them ; and thus they have made themselves Judges of the
Fitness and Expediency of their own Laws, by not transmitting
them to the proper Boards at Home: Their Charters indeed are
injudiciously silent on this Head, yet the Thing is in itself not
only fit and reasonable, but absolutely necessary.

And therefore if the Affairs of the Colonies are taken into
Consideration in Parliament, it is humbly conceived, that it
would be highly fit and proper to regulate this Matter, in order
to prevent the many Incroachments, which several of the Colo-
nies have made with respect to Trade, and in the issuing of
Paper Bills of Currency, which hath often had a publick and a
general Effect, and greatly injured the Trade and Commerce of
this Kingdom; and in Case of an Union amongst the Colonies
for their mutual Defence, it would make it impossible for them
to make good the Supplies necessary to support the Charge of
the Troops which may be sent from one Colony to the Support
of another, especially as their Bills of Currency differ greatly
in Value, and that they have no regular Course of Exchange
between one Province and another: besides, in new Countries
they cannot have those Resources which may be had in Coun-
tries where Trade and the Course of Exchanges are regularly
established.

Proposals for Uniting the English Colonies on the Continent of America.
14-17. ;

GOVERNOR POWNALL (1765)

Every subject, born within the realm, under the freedom of
the Government of Great Britain, or by adoption admitted to
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the same, has an essential, indefeasible right to be governed,
under such a mode of government as has the unrestrained exer-
cise of all those powers which form the freedom and rights of
the constitution; and therefore ¢‘the crown cannot establish
any colony upon, — or contract it within a narrower scale than
the subject is entitled to, by the great charters of England.”
The government of each colony must have the same powers,
and the same extent of powers, that the government of Great
Britain has, — and must have while it does not act contrary to
the laws of Great Britain, the same freedom and independence
of legislature, as the parliament of Great Britain has. “This
right (they say) is founded not only in the general principles of
the rights of a British subject, but is actually declared, con-
firmed, or granted to them in the commissions and charters
which gave them the particular frame of their respective con-
stitutions.

SPIRIT OF COLONIAL RIGHTS [Ca. XI

THOMAS POoWNALL, The Administration of the Colonies, pamphlet.

ANONYMOUS, ' AMERICA'S AFPEAL' (IT15)

I1I. Let us consider the Rights of the AMERICANS subse-
quent to their Charters and Colony Constitutions,

As there are certain rights of men, which are unalienable even
by themselves ; and others which they do not mean to alienate,
when they enter into civil society. And as power is pnaturally
restless, aspiring and insatiable ; it therefore becomes necessary
in all civil communities (either at their first formation or by
degrees) that certain great first principles be settled and
established, determining and bounding the power and preroga-
tive of the ruler, ascertaining aud securing the rights and liber-
ties of the subjects, as the foundation stamina of the govern-
ment; which in all civil states is called the constitution, on the
certainty and permanency of which, the rights of both the
ruler and the subjects depend; nor may they be altered or
changed by ruler or people, but by the whole collective body, or
a major part at least, nor may they be touched by the legislator;
for the moment that alters essentially the constitution, it annihi-
lates its own existence, ite constitutional authority. Not only
80, but on supposition the legislator might alter it; such a stretch
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of power would be dangerous beyond conception ; for could the
British parliament alter the original principles of the constitu-
tion, the people might be deprived of their liberties and proper-
ties, and the parliament become absolute and perpetual; and
for redress in such case, should it ever happen, they must
resort to their native rights, and be justified in making insurrec-
tion. For when the constitution is violated, they have mo
other remedy; but for all other wrongs and abuses that may
possibly happen, the constitution remaining inviolate, the
people have a remedy thereby.

« » » If, therefore, they were to be considered as English
subjects, by the constitution of that kingdom, they had right
to enjoy all these privileges; if not as English subjects, then
they were theirs without being beholden therefor. In either
view, therefore, they were entitled to have and enjoy all the
rights, liberties, and privileges, which, by their several consti-
tutions, were granted and confirmed to them, antecedent
thereto. And their constitutions are the original compacts,
containing the first great principles, or stamina of their govern-
ments; combining the members, connecting and subordinating
them to the King as their supreme head and liege Lord; also
prescribing the forms of their several governments, determin-
ing and bounding the power of the crown over them, within
proper limits, and ascertaining and securing their rights, juris-
dictions and liberties; and are not to be compared to the
charters of corporations in England (although they are to be
deemed sacred) which are royal favours granted to particular
corporations, beyond what are enjoyed by the subjects in com-
mon ; if they should be forfeited and taken away the membe[r]s
will still retain the great essential rights of British subjects,
and these original compacts were made and entered into by the
King, not only for himself, but expressly for hig heirs and suc-
cessors on the one part, and the colonies, their successors and
assigns on the other; whereby the connection was formed, not
only between the parties then in being, but between the crown
and the colonies, through all successions of each; and those
compacts are permanent and perpetual, as unalterable as
Magna Charta, or the primary principles of the English con-
stitation: nor can they be vacated or changed by the king, any
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more than by the colonies, nor be forfeited by one more than
the other; for they are mutually obligatory on both, and are
the ligaments and bonds that connect the colonies with the
king of Great-Britain, and the king with them: cut, therefore,
and dissolve them, and the colonies will become immediately
disunited from the erown, and the crown from them. Should
the original parties to these constitutions awake in their tomb,
and come forth (on a controversy that would awake the dead,
could the dead be waked) and with united voice testify, that
this was their original, true intent and meaning, would it not
be awfully striking and convincing? But we have greater evi-
dence; we have their original declaration, made in that day,
deliberately reduced to writing, and solemnly ratified and con-
firmed, which is as follows: ¢ We do, for us, our heirs and suc-
cessors, grant to, &c. and their successors, by these presents,
that these our letters patent, shall be firm, good, and effectual
in the law, to all intents, constructions, and purposes whatever,
according to our true intent and meaning herein before de-
clared, as shall be construed, reputed, and adjudged most
favourable on the behalf, and for the best benefit and behoof
of the grantees, &c., notwithstanding any omissions therein,
or any statute, act, ordinance, provision, proclamation, or re-
striction heretofore made, had, enacted, ordained, or provided,
or any other matter, cause, or thing whatsoever, to the contrary
thereof, in any wise notwithstanding.”

America’s Appeal to the Impartial World. 22-23, 24-26,

SPIRIT OF COLONIAL RIGHTS [Ca. X1

CRITICAL COMMENT
WALSH (1819)

It is & remarkable trait in the history of the New England
settlers, that they did not seek, and appear to have been even
unwilling to receive assistance from the mother country. . .

While the people of New England were providing for theu-
own safety, with consummate judgment, and performing prod-
igies of valour in innumerable rencounters with the enemy, they
had not even the consolation of escaping the reproach of pusil-
lanimity, from the mother country. The court of James II.
besides withholding assistance, on the pretext that it was not

151

implored, taxed them with wanting hearts to make use of their
means of defence. A part of the nation concurred in this in-
justice; which, even at this distance of time, causes the breast
to swell with indignation, when the bold expeditions of these
colonists, the prodigal effusion of their blood, and the hardships
of their warfare, are passed in review. This emotion is not
allayed, as we read, in descending throngh their history, that
on the occasion of the bill, introduced into the British Parlia-
ment, in 1715, for the destruction of all the charter govern-
ments, the first of the charges brought against them was, ‘¢ the
having neglected the defence of the inhabitants!” . . .

. In fact, in the very height of the calamity — at the
moment when New England was putting forth all her strength
for the retention of the soil, — the merchants and manufacturers
of the mother country were clamorous, and the committee of
plantations tasked, for measures of rigour against her, on the
ground that her ‘‘inhabitants had encouraged foreigners to
traffic with them, and supplied the other plantations with those
foreign productions which ought only to have been sent to
Eogland.” .

. . . At a very early period, the mother-country cast the
reproach which she has constantly repeated, against the colo-
nists, of provoking the Indian wars, and acquiring the dominion
of the Indian territory by fraud as well as forcee. Dummer’s
Defence of the Charters, written at the commencement of the
last century, treats of this ** unworthy aspersion,” as the honest
author styles it, and as he proves it to be by unanswerable sug-
gestions. With respect to New England particularly, what he
asserts is susceptible of abundant evidence — that ‘¢ she sought
to gain the natives by strict justice in her dealings with them,
as well as by all the endearments of kindness and humanity ; *
that ¢¢ she did not commence hostilities, nor even take up arms
of defence, until she found by experience that no other means
would prevail ” — and, *¢ that nothing could oblige the Indians
to peace and friendship, after they conceived a jealousy of the
growing powers of the Eunglish.” The congress of the New
England league was particularly authorized, to prescribe rules
for the conduct of the colonists towards the natives; and its
legislation on this head, was tempered with as much for-

1810-1891] CRITICAL COMMENT
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bearance and mercy, as a due regard for self-preservation
would possibly admit.

RoBerT WaiLsH, An Appeal from the Judgments of Great Britain respecting
the United States of America. 80-85.

SPIRIT OF COLONIAL RIGHTS [Ca. XI

MARBHALL (1824)

In Massachusetts, peace abroad was the signal for dissension
at home. Independent in her opinions and habits, she had
been accustomed to consider herself rather as a sister king-
dom, acknowledging one common sovereign with England,
than as a colony. The election of all the branches of the
legislature, & principle common to New England, contributed,
especially while the mother country was occupied with her
own internal divisions, to nourish these opinions and habits.
Although the new charter of Massachusetts modified the inde-
pendence of that colony, by vesting the appointment of the
governor in the crown, yet the course of thinking which had
prevailed from the settlement of the country, had gained too
much strength to be immediately changed ; and Massachusetts
sought, by private influence over her chief magistrate, to com-
pensate herself for the loss of his appointment. With this
view, it had become usual for the general court to testify its
satisfaction with his conduct by presents; and this measure
was also adopted in other colonies. . . .

In the midst of these contests, governor Shute, who had
privately solicited and obtained leave to return to England,
suddenly embarked on board the Sea Horse man of war, leav-
ing the controversy concerning the extent of the executive
power, to devolve on the lieutenant governor.

The house of representatives persisted in asserting its con-
trol over objects which had been deemed within the province
of the executive; but its resolutions were geunerally negatived
by the council. This produced some altercation between the
two branches of the legislature; but they at length united in
the passage of a resolution desiring their agent in England to
take the best measures for protecting the interests of the colony,
which were believed to be in danger from the representations
of governor Shute. . . .

1819-1891] CRITICAL COMMENT 153

Meanwhile the complaints of governor Shute against the
house of representatives were heard in England. Every ques-
tion was decided against the house. In most of them, the
existing charter was deemed sufflciently explicit; but, on two
points, it was thought advisable to have explanatory articles.
These were, the right of the governor to negative the appoint-
ment of the speaker, and the right of the house on the subject
of adjournment. An explanatory charter therefore passed the
seals, affirming the power claimed by the governor to negative
a speaker, and denying to the house of representatives the
right of adjourning itself for a longer time than two days.
This charter was submitted to the general court, to be accepted
or refused ; but it was accompanied with the intimation that,
in the event of its being refused, the whole controversy be-
tween the governor and house of representatives would be laid
before Parliament. The conduct of the representatives had
been so generally condemned in England, as to excite fears
that an act to vacate the charter, would be the consequence of
a parliamentary inquiry. The temper of the house too had
undergone a change. The violence and irritation which marked
its proceedings in the contest with governor Shute had sab-
sided; and a majority determined to accept the New charter,

Joaw Marsuarr, A History of the Colonies Planted by the English on the
Continent of North America. 217-222.

THWAITES (1801)

For many years the New England charters were in imminent
danger of annulment, the purpose apparently being to place the
colonies under a vice-regal government. Those of Connecticut
and Rhode Island were the liberal documents granted to them
early in their career; electing their own governors, they were
practically independent of the mother-country, and the general
movement against the charters bad these two especially in view.
From 1701 to 1749, the charters were seriously menaced at
various times; but on each occasion the astute diplomacy of
the colonial agents in England succeeded in warding off the
threatened attack. Worthy of especial mention in this con-
nection are Sir Henry Ashurst, the representative of Connecti-
cut, and Jeremiah Dummer, his successor. In 1715, at a time
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154 SPIRIT OF COLONIAL RIGHTS [Cm. XI| 1765] THE STAMP ACT CONTROVERSY —TEXT 155

when it was proposed to annex Rhode Island and Connecticut
to the unchartered royal province of New Hampshire, Dummer
issued his now famous Defence of the American charters, in
which he forcibly argued, (1) That the colonies *‘ have a
good and undoubted right to their respective charters,” in as

much as they had been irrevocably granted by the sovereign CaaprEr XII

‘¢ ag premiums for services to ba perft_:rmed." _(2) That these THE STAMP ACT CONTROVERSY
governments ‘‘ have by no misbehaviour forfeited their char-
ters,” and were in no danger of becoming formidable to the| - SUGGESTIONS

mo"h?"l”'“d' (3) That to repeal the charters would endanger | wirm the passage of the Stamp Act in March, 1765, the colonists
colonial prosperity, and ‘ whatever injures the trade of the| arose in open defiance against royal oppression. The Stamp Act
plantations must in proportion affect Great Britain, the source | Congress was called together in New York, and on October 7th, 1765,
and centre of their commerce.” (4) That the charters should | the document known as the Declaration of Rights and Grievances
be proceeded against in lower courts of justice, not in par-| Was drawn up and conn’ideruld by the members. [t sets forth the
liament. Dummer's presentment of the case was regarded by | Brievances of the mlﬂm’“' it petitions the king for redrees, and
friends of the colonies as unanswerable, and was largely instru- it finally asserts that ‘‘ taxation cannot be constitutionally imposed

g . 4 them but by thei tive legislatures.” Thi ion i
mental in causing an ultimate abandonment of the ministerial ?:lport-::t :mszse i: ui-s rxgegr;:eutwmnc:r; the b(:i;:):fc T::;’,;a:

attack on the New England charters. citizens as a whole. Heretofore no concerted action had taken place ;
R. G. Tawaires, The Colonies. 266-267.| the colonists were, for the first time, acting in a body.

In studying the period to which this document of the Stamp Act
Congress belongs, the British established qualities of character — love
of individual freedom and great loyalty to the King —stand out em-
phatically. Eleven years later, with the Declaration of Independence,
the loyalty to the Crown is set aside for the sake of independence of
action; in 1765, however, the American colonist was a brave British
subject rebelling against injustice, but striving to fulfil his ideal of
patriotism to country and fidelity to English law.

For Outlines and Material, see Appendix A.

DOCUMENT

Declaration of Rights and Grievances of the Colonists in America.

Oct. 7th, 1765.

The members of this congress, sincerely devoted, Journ. Firat
with the warmest sentiments of affection and duty C::,fﬁfg
to his majesty’s person and government, inviolably St.au':p Act
attached to the present happy establishment of the Congress as-
protestant succession, and with minds deeply im- :::";“l):: .
pressed by a sense of the present and impending o '\

misfortunes of the British colonies on this conti- Settlement.
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M a
Cl::alg.rnu, arts.
1xi., Ixil.

See Confir-
matio
rum.

Magna

Habeas Cor-
pus Act.

THE STAMP ACT CONTROVERSY [C=. XI1I

nent; having considered as maturely as time would
permit, the circumstances of said colonies, esteem
it our indispensable duty to make the following
declarations, of our humble opinions, respecting the
most essential rights and liberties of the colonists,
and of the grievances under which they labor, by
reason of several late acts of parliament.

1gt. That his majesty’s subjects in these colonies,
owe the same allegiance to the crown of Great
Britain, that is owing from his subjects born within
the realm, and all due subordination to that august
body, the parliament of Great Britain.

2d. That his majesty’s liege subjects in these
colonies are entitled to all the inherent rights and
privileges of his natural born subjects within the
kingdom of Great Britain,

3d. That it is inseparably essential to the freedom
of a people, and the undoubted rights of Englishmen,

Charta- that no taxes should be imposed on them, but with

their own consent, given personally, or by their
representatives,

4th. That the people of these colonies are not,
and from their local circumstances, cannot be repre-
sented in the house of commons in Great Britain.

5th. That the only representatives of the people
of these colonies, are persons chosen therein, by
themselves ; and that no taxes ever have been, or
can be constitutionally imposed on them, hut by
their respective legislatures.

6th. That all supplies to the crown, being free
gifts of the people, it is unreasonable and inconsist-
ent with the principles and sepirit of the British
constitution, for the people of Great Britain to
grant to his majesty the property of the colonistas.

7th. That trial by jury is the inherent and
invaluable right of every British subject in these
colonies.

8th. That the late act of parliament, entitled, an
act for granting and applying certain stamp duties,

1765] TEXT

and other duties in the British colonies and planta-
tions in America, &c., by imposing taxes on the
inhabitants of these colonies, and the said act, and
several other acts, by extending the jurisdiction
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of the courta of admiralty beyond its ancient limite, See Declara-
have a manifest tendency to subvert the rights and tion of Inde-

liberties of the colonists.

9th. That the duties imposed by several late acts
of parliament, from the peculiar circumstances of
these colonies, will be extremely burthensome and
grievous, and from the scarcity of specie, the pay-
ment of them absolutely impracticable.

10th. That as the profits of the trade of these
colonies ultimately centre in Great Britain, to pay
for the manufactures which they are obliged to take
from thence, they eventually contribute very largely
to all supplies granted there to the crown.

11th. That the restrictions imposed by several y

pendence.

avigation

late acts of parliament, on the trade of these col- Acts.

onies, will render them umnable to purchase the
manufactures of Great Britain.

12th. That the increase, prosperity, and happi-
ness of these colonies, depend on the full and free
enjoyment of their rights and liberties, and an inter-
course, with Great Britain, mutually affectionate
and advantageous.

13th. That it is the right of
in these colonies, to petition the king or either house
of parliament.

Lastly, That it is the indispensable duty of these

the British subjects This had
been and
continued to
be a custom
of British
subjects

colonies to the best of sovereigns, to the mother until 1775.

country, and to themselves, to endeavor, by a loyal
and dutiful address to his majesty,

Note the
and humble difference In

application to both houses of parliament, to procare gpirit towards

the repeal of the act for granting and applying
certain stamp duties, of all clauses of any other j
acts of parliament, whereby the jurisdiction of the
admiralty is extended as aforesaid, and of the
other late acts for the restriction of the American
commerce.

6.
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CONTEMPORARY EXPOSITION
FRANELIN (1766)

Q. Do not you think the people of America would submit to
pay the stamp-duty if it was moderated?

A. No, never, unless compelled by force of arms.

Q. What was the t.emper of Amencn towa.rds Great Britain
before the year 17637

A. The best in the world. They submitted willingly to the
government of the Crown, and paid, in all their courts, obedi-
ence to the Acts of parliament. Numerous as the people are
in the several old provinces, they cost you nothing in forts,
citadels, garrisons or armies, to keep them in subjection. They
were governed by this country at the expense only of a little
pen, ink and paper. They were led by a thread. They had
not only a respect, but an affection, for Great Britain, for its
laws, its customs, and manners, and even a fondness for its
fashions, that greatly increased the commerce. Natives of
Britain were always treated with particular regard; to be an
Old England-man was, of itself, a character of some respect,
and gave a kind of rank among us.

Q. And what is their temper now?

A. O, very much altered!

Q. Did you ever hear the authority of parliament to make
laws for America questioned till lately?

A. The authority of parliament was allowed to be valid in
all laws except such as should lay internal taxes. It was never
disputed in laying duties to regulate commerce.

.

Q. In what light did the people of America use to consider
the parliament of Great Britain?

A. They considered the parliament as the great bulwark and
security of their liberties and privileges, and always spoke of it
with the utmost respect and veneration.

Arbitrary ministers, they thought, might possibly at times
attempt to oppress them; but they relied on it, that parliament
on application, would always give redress. . . .
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Q And have they not still the same respect for parliament?

A. No, it is greatly lessened.

Q. To what causes is that owing?

A. To a concurrence of causes : the restraints lately laid on
their trade, by which the bringing of foreign gold and silver
into the colonies was prevented; the prohibition of making
paper money among themselves; and then demanding a new
and heavy tax by stamps; taking away, at the same time,
trials by juries, and refusing to receive and hear their humble
petitions.

Q. What is your opinion of a future tax imposed on the same
principle with that of the stamp-act; how would the Americans
receive it?

A. Just as they do this. They would not pay it

Q. Have not you heard of the resolution of this House, and
of the House of Lords, asserting the right of parliament relat-
ing to America, including a power to tax the people there?

A. Yes, I have heard of such resolutions.

Q. What will be the opinion of the Americans on those
resolutions ?

A. They wﬂl think them unconstitutional and un)nat..

Their opinion is, that when mds t.o the Crown are wa.nl.ed
they are to be asked of the several assemblies according to the
old established usage, who will, as they always have done,
grant them freely. . . . The granting aids to the Crown is the
only means they have of recommending themselves to their
Sovereign, and they think it extremely bhard and unjust, that a
body of men, in which they have no representatives should
make a merit to itself of giving and granting what ia not its
own, but theirs, and deprive them of a right they esteem of the
utmost value and importance, as it is the security of all their
other rights.

Pamphlet: Political, Miscellaneous, and Philosophical Pieces. 1766.

JAMES OTIB (1766)

If it was thought hard that charter privileges should be taken
away by act of Parliament, is it not much harder to be in part,
or in whole disfranchised of rights, that have been always
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thought inherent to & British subject, mainly, to be free from
all taxes, but what he consents to in person, or by his repre-
sentative? This right, if it could be traced no higher than
Magna Charta, is part of the common law, part of a British
subject’s birthright, and as inherent and perpetual as the duty
of allegiance ; both which have been brought to these colonies,
and have been hitherto held sacred and inviolable, and I hope
and trust ever will. It is humbly conceived that the British
colonists (except only the conquered, if any) are, by Magna
Charta, as well entitled to have a voice in their taxes as the
snbjects within the realm. . . . The sum of my argument is,
that civil government is of God, that the administrators of it
were originally the whole people: . . . that this constitution is
the most free one, and by far the best, now existing on earth;
that by this constitution, every man in the dominion is a free
man; that no parts of his Majesty’s dominions can be taxed
without his consent; that every part has a right to be repre-
sented in the supreme or some subordinate legislature: that a
refusal of this would seem to be a contradiction in practice
to the theory of the constitution: that the colonies are sub-
ordinate dominions, and are now in such a state, as to make
it best for the good of the whole, that they should not only
be continued in the enjoyment of subordinate legislation, but
be also represented in some proportion to their numbers and
estates in the grand legislation of the nation; that this would
firmly unite all parts of the British empire in the greatest peace
and prosperity, and render it invulnerable and perpetual.

JaMgES Otis, The Rights of the British Colonies. 65-67.

THE STAMP ACT CONTROVERSY [Cu. XTI

BIE WILLIAM EEITH (1767)

Reasons, humbly offered in Support of the above Proposal to
extend the Duties on Stampt Paper and Parchment all over the
British Plantations. The author of the above proposal disclaims
all views of depriving the British subjects in the plantations of
any of those rights and privileges which are derived to them as
natural-born subjects of Great Britain; but on the other hand,
he cannot consider that part of his Majesty’'s subjects abroad
to be invested with any sort of rights or privileges, that are of
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a higher and more independent Nature than what their breth-
eren of Great-Britain can claim at home. . . . He conceives
that the subjects there are under no other Supreme Legislature
but that of Great Britain; in so much that every subject in
America a8 often as his occasions require, has an indubitable
right to make his humble application to a British Parliament
where he virtually conceives himself to be truly represented ;
because the common interest of the British State of Common-
wealth most certainly includes-the subjects of America, equally
with those of every other part of the Dominion, and so we find
it to be understood by the Tenor of the famous Act of Naviga-
tion, as well as other restrictive acta relating to commerce and
the public revenue.

SIR WiLL1AM KEITH, Subject of Tazxing the British Colonists in America,
pamphlet.

DOCTOR TUCKER'S * LETTER " (1774)

Indeed it has been my constant remark, that when men were
at a loss for solid arguments and matters of fact, in their politi-
cal disputes, they then had recourse to the spirit of the consti-
tution as to their last shift, and the only thing to say. An
American, for example, now insists, that according to the spirit
of the English Constitutions, he ought not to be taxed without
his own consent, given either by himself or by a representative
in Parliament chosen by himself. Why ought he not? The
copstitution says no such thing. But the spirit of it doth; and
that is as good, perhaps better. Very well; see then how the
same spirit will presently wheel about and assert a doctrine
quite repugnant to the claims and positions of you Americans.
Magna Charta, for example, is the great foundation of Eng-
lish liberties, and the basis of the English Constitution. But
by the spirit of Magna Charta, all taxes laid on by Parliament
are constitutional, legal taxes.

Now remember . . . that the late Tax of Duties upon stamps
was laid on by Parliament and therefore according to your
own way of reasoning must have been a regular constitutional
tax. . . . So that if you will now plead the spirit of Magna
Charta against the jurisdiction of Parliament you will plead
Magna Charta against itself.

DR. Josian Tucker, Letter from a Merchant in London to his Nephew in
America. 11
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EDMUND BURKE (1774)

I propose, by removing the ground of the difference and
by restoring the former unsuspecting confidence of the colonies in
the mother couniry, to give permanent satisfaction to your people,
and (far from a scheme of raling by discord) to reconcile them to
each other in the same act, and by the bond of the very same
interest which reconciles them to British Government. . . .

If we adopt this mode ; if we mean to conciliate and concede;
let us see of what nature the concession ought to be: to ascer-
tain the nature of our concession we must look at their com-
plaint. The colonies complain that they have not the charac-
teristic mark and seal of British freedom. They complain, that|
they are taxed in a parliament in which they are not repre-
sented. If you mean to satisfy them at all, you must satisfy
them with regard to this complaint. If you mean to please
any people, you must give them the boon which they ask; not
what you may think better for them, but of a kind totally
different. Such an act may be a wise regulation, but it is no
concession. . . .

My idea, therefore, without considering whether we yield as
matter of right, or grant as matter of favour, is, to admit the
people of our colonies into an interest in the constitution ; and, by
recording that admission in the journals of parliament, to give
them as strong an assurance as the nature of the thing will
admit, that we mean forever to adhere to that srolemn declara-
tion of systematic indulgence. . . .

I ... wish you to recognize, for the theory, the ancient
constitutional policy of this kingdom with regard to representa-
tion, as that policy has been declared in Acts of Parliament;
and, as to practice, to return to that mode which a uniform expe-
rience has marked out to you as best; and in which you walked
with security, advantage, and honour until the year 1763.

My resolutions therefore mean to establish the equity and
Justice of a taxation of America, by grant, and not by imposi-
tion; . . . and to acknowledge that experience has shown the
benefits of their grants, and the futility of parliameniary taza-
tion as a method of supply.

Epuunp Burkx, Speech on Conciliation with the Colonies. Burke's Works,
II. 21-60.
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WILLIAM PITT (1774)

This, my Lords, though no new doctrine, has always been my
received and unalterable opinion, and I will carry it to my grave,
that this country had no right under heaven to taxz America.
It is contrary to all the principles of Justice and civil polity,
which neither the exigencies of the State, nor even an acqui-
escence in the taxes, could justify upon any occasion whatever.
Such proceedings will never meet their wished-for success;
and instead of adding to their miseries, as the bill now before
you most undoubtedly does, adopt some lenient measures
which may lure them to their duty; proceed like a kind and
affectionate parent over a child whom he tenderly loves, and
instead of those harsh and severe proceedings, pass an amnesty
on all their youthful errors, clasp them once more in your fond
and affectionate arms; and I will venture to affirm you will find
these children worthy of their sire. But should their turbu-
lence exist after your professed terms of forgiveness, which I
hope and expect this house will immediately adopt, I will be
among the foremost of your Lordships to move for such
measures as will effectually prevent a future relapse, and
make them feel what it is to provoke a fond and forgiving
parent! a parent, my Lords, whose welfare has been my
greatest and most pleasing consolation. This declaration may
seem unnecessary; but I will venture to declare, the period is
not far distant, when she will want the assistance of her most
distant friends; but should the all-disposing hand of Provi-
dence prevent me from affording her my poor assistance, my
prayers shall be ever for her welfare.— Length of days be
in her right hand, and in her left riches and honour:
may her ways be the ways of pleasantness, and all her paths
be peace!

WiLLiaM Pitr, EArL oF Crataaw's Speech in the House of Lords, 27th
day of May, 1774, Chatham's Works, XLI. 202,

t The bill for ** Quartering Soldiers '’ was passed, notwithstanding the
eloquence of Pitt.
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JOURNALS OF CONGRESB /1775)

Benjamin Franklin, Arthur Lee, agents,
dated, London, February 6th, 1775,

We think it proper to inform you, that your cause was well
defended by a considerable number of good and wise men in
both houses of parliament, though far from being a majority :
and that many of the commercial and manufacturing parts of
the nation, concerned in the American trade, have presented,
or, as we understand, are preparing to present, petitions to
parliament, declaring their great concern, for the present
unhappy controversies with America, and praying expressly, or
in effect, for healing measures, as the proper means of preserv-
ing their commerce, now greatly suffering or endangered.

Wirriax Bovren, Journals of Congress (May, 1775). 1. 76, 76.

CRITICAL COMMENT

MACAULAY (154)

Grenville proposed a measure destined to produce a great
revolution, the effects of which will long be felt by the whole
human race.

‘We speak of the act for imposing stamp duties on the North
American colonies. . . . The Stamp Act will be remembered as
long as the globe lasts. . . .

In the meantime, every mail from Aerica brought alarming
tidings. The crop which Grenville had sown, his successors
had now to reap. The colonies were in a state bordering on re-
bellion. The stamps were burned. The revenune officers were
tarred and feathered. All traffic between the discontented
provinces and the mother country was interrupted. . . . The
Stamp was indefensible, not because it was beyond constitu-
tional competence of Parliament, but because it was unjust and
impolitic, sterile of revenue, and fertile of discontents.

T. B. Macavray, The Earl of Chatham (Ed. Rev., Oct. 1844).

CHAMBERLAIN (1867)
When the Stamp Act Congress met in New York, October
7th, 1765, that city was the headquarters of the British forces
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in America, under the command of General Gage. Lieutenant-
Governor Colden, then filling the executive chair, was in favour
of the act, and resolved to execute it; but the Sons of Liberty
expressed different sentiments. The Congress contained men
some of whom became celebrated. Timothy Ruggles was
chosen speaker, but Otis was the leading spirit. In full accord
with him were the Livingstons of New York, Dickinson of
Pennsylvania, McKean and Rodney of Delaware, Tilghman of
Maryland, and Rutland and the elder Lynch of South Carolina.
New Hampshire, Virginia, North Carolina and Georgia failed
to send delegates, but not for lack of interest in the cause.
The Congress prepared a Declaration of Rights and Grievances,
an address to the King, a memorial to the House of Lords, and
a petition to the House of Commons, and adjourned on Octo-
ber 25th. For a clear, accurate, and calm statement of the
position of the colonies these papers were never surpassed ; nor,
until the appearance of the Declaration of Independence, was
any advance made from the ground taken in them.

MeLLeNy CHaMBERLAIN, The Revolution Impending, in Justin Wixsom,
Narrative and Critical History of America. VL 30-31.
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